be solely responsible for any resulting loss or damage not due to negligence of the Contractor, its
employces, subcontractors or their agents or employees. This paragraph shall not be deemed to
create a duty on the pait of the Design Professional or the Owner to the Contractor, Subcontractor or
their employees to monitor for jobsite safety.

3.3.2 The Contracior shall be responsible to the Owner for acts and omissions of the Contractor'’s
employees, Subcontractors and their agents and employecs, and other persons or entilies performing
portions of the Work for or on behalf of the Contractor or any of its Subcontractors.

3.3.3  The Contractor shall be responsible for inspection of portions of Work already performed to
determine that such portions are jn proper condition to receive subsequent Work.

3.4 LABOR AND MATERIALS

3.4.1  Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay
for labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities,
transportation, and other facilities and services necessary for proper execution and completion of the
Work, whether temporary or perméanent and whether or not incorporated or to be incorporated in the
Worlk.

34.2 The Contractor may request substitution of material only if:

1. allowed after the contract award;

2. all supporting information has been evaluated and approved by the Contractor;

3. includes a detailed itemized comparison of the proposed substitution with the specified

product;

4. acceptance does not include substantial revision of Contrdct Documents, unless Contractor

agrees to retmburse the Owner for those costs; and,

5. substitution request is submitted as a formal MCR with the consent of the Qwner, afier
evaluation by the Architect and in accordance with a Change Order.

3.43 The Contractor shall enforce strict discipline and good order among the Contractor's
employees and other persons carrying out the Contract. The Contractor shall not permit employment
of unfit persons or persons not skilled in tasks assigted to them.

3.5 WARRANTY

351 The Contracior warrants to the Owner and Design Professional that materials and equipment
furnished under the Contract will be of good quality and new, unless otherwise required or penmitted
by the Contract Documents, that the Work will be free from defects not inherent in the quality
required or permitted, and that the Work will conform io the requirements of the Contract
Documents. Work not conforming to these requirements, including substitutions not properly
approved and authorized, may be considered defective. The Contractor's warranty excludes remedy
for damage or defect caused by abuse, modifications not executed by the Contractor, improper or
insufficient maintenance and improper operation, or normal wear and tear and normal usage. If
required by the Design Professional, the Contractor shall furnish satisfactory evidence as to Xind and
quality of materials and equipment. ' ’
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3.6 TAXES

3.6.1 Gross Receipts Tax (GRT)

3.6.1.1 Scction 7-10-4, NMSA 1978 provides that any person (as defined in Section 7-10-3, NMSA
1978) performing services for the State, as those terms are used in the Gross Receipts Tax
Registration Act (Chapter 7, Article 10, NMSA 1978), must be registered and be issued an
identification number with the Taxation and Revenue Department to pay the GRT.

3.6.4.2 The identification number is needed to properly complete the approval process of the
Contract; therefore, 50 as to cause no delay in the processing, the Contractor must register with the
Department. For information;

Taxation and Revenue Department

P.O. Box 630

Santa Fe, New Mexico 87504-0630

TELEPHONE: (505) 827-0700
TRD Website: www.state.nm.us/tax/
or, TRD District Office in Albuquerque, Farmington, Las Cruces, Santa Fe or Roswell.

3.6.1.3 The Contractor shall pay New Mexico Gross Receipts and other applicable taxes specific for
the Work provided by the Coniractor which are legally enacted when bids are received or
negotiations concluded.

Exception: Contractor shall not be responsible for any Tribal Employment taxes, such as, NBAT or
TERO taxes,

3.6.1.4 Failure of the Contractor to be registered with TRD for payment of Gross Reecipts Tax will
result in ail payment to Contractor to be withheld until Contractor provides adequate evidence of
registration with TRD.

3.6.2 Nonresident Contractor’s Requirements for Gross Receipts Tax Surety Bond

3.6.2.4 Section 7-1-55A, NMSA 1978 provides that any person (as defined in Section 7-1-3, NMSA
1978) engaged in the construction business who does not have his principal place of business in New
Mexico and cnters into a prime construction contract to be performed in this State shall, at the time
such contract is entered into, furnish the Taxation and Revenue Department with a surcty bond or
other acceptable sccurity in a sum equivalent to the gross receipts to be paid under the contract
multiplied by the applicable rate of the GRT to secure payment of the tax imposed on the gross
receipts from the Contract. Ie shall obtain a certificate from the Taxation and Revenue Department
that the requirements of this paragraph have been met.

3.6.2.2 If the total sum to be paid under the Contract is changed by ten percent (10%) or more after
the date the surety bond or other acceptable sccurity is furnished to the Director or his delegate, such
person shall increase or decrease, as the case may be, the amount of the bond or security within
fourteen (14) days after the change (7-1-55B, NMSA 1978),

3.6.2.3 In addition 1o the above requirements, the Contractor will be subject to all the requirernents

of Section 7-1-55, NMSA 1978,
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3.7 PERMITS, FEES AND NOTICES

371 Unless otherwise provided in the Contract Documents, the Coniractor shall secure and pay
Tor the Building Permit and other permits and governmental feces, licenses and mspections and
Certificate of Occupancy nccessary for proper execution and completion of the Work which are
customarily sceured after execution of the Contract and which are legally required when bids are
received, negotiations concluded, and facilities occupied. Changes or modifications to the work shall
include all requirements of this paragraph.

3.7.2  The Contractor shall comply with and give notices required by laws, ordinances, roles,
regulations and {awful orders of public authoritics applicable to performance of the Work.
Cerlificates of Inspection, use and occupancy will be delivered to the Owner upon completion of the
Work in sufficient time for occupation of the facility in accordance with the approved schedule for
the Work. Contractor shall deliver a photocopy of the Building Permit will be delivered to the
Design Professional and Owner as soon as it is obtained,

3.8 ALLOWANCES

3.8.1 The Contractor shall include in the Contract Sum all allowances stated in the Contract
Documents. Tiems covered by allowances shall be supplied for such amounts and by such persons or
entities as the Owner may direct, but the Contractor shall not be required to employ persons or
entities to whom the Contractor has reasonable objection,

3.8.2 Uanless otherwise provided in the Contract Documents:

1. allowances shall cover the cost to the Contractor of materials and equipment delivered at the
site and all required taxes, less applicable trade discounts.
2. Contractor's costs for unloading and handling at the site, labor, instaliation costs, overhead,
profit and other expenses contemplated for stated allowance amounts shall be included in the
Contract Siim but not in the allowances;
3. whenever costs are more than or less than allowances, the Contract Sum shall be adjusted
accordingly by appropriate Modification in accordance with Article 7. The amount of the
Change Order shall reflect:

a) the difference between actual costs and the allowances under Clause 3.8.2.1; and,

b) changes in Contractor's costs under Clause 3.8.2.2.

3.8.3 Materials and equipment under an allowance shall be selected by the Owner in sufficient
time to avoid delay in the Work.

3.9 SUPERINTENDENT

3.9.1  The Contractor shall employ a competent Superintendent, who is acceptable to the Owner,
and necessary assistants who shall be in attendance at the Project site during performance of the
Work. The Superintendent shall represent the Contractor, and communications given to the
Superintendent shall be as binding as if given to the Contractor, Important communications shall be
confirmed in writing, Other communications shall be similarly confirmed on written request in cach
¢ase.
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3.9.2 Within ten (10} days after Notice of Award and commencement of the Work, the
Contractor shall submit to the Design Professional, for the Owner's consideration for approval, a
resume and Statement of Qualification of proposed Superintendent(s) and assistants. During
construction, the Contractor shall replace individuals who are no longer acceptable to the Owner and
shall submit a resume and Statement of Qualification for proposed replacements.

310 CONTRACTOR'S SCHEDULES, LOGS, MEETINGS AND REPORTS

3401 The Contractor, promptly after being awarded the Contract and before the Tirst payment
application, shall prepare and submit for the Owner's and Design Professional's information a Critical
Path Construction Schedule for the Work that indicates the intended start and completion of the
various construction activities, which shall be implemented and adhered to by the Contractor,
Subcontractors, malerial suppliers and equipment suppliers. At a minimum, the schedule shall be a
GANTT type schedule arid shall not exceed time limits allowed by the Contract Documents with no
fewer work breakdown events than ne items of the Schedule of Values. The Schedule will
incorporate and make provisions for significant known Owner activitics, holidays and other special
occasions. The Contractor will acknowledge that a reduction in activity may be necessary during the
time prior to and during petiods of special Owner events or occasions. The schedule shall be revised
to indicate Work complete before each payment application and at appropriate intervals as required
by the conditions of the Work and progress of the Work. The revised schedule shall be related to the
entire Project to the extent required by the Contract Documents, and shall provide for expeditious
and practicable execution of the Work including, but not limi ted to time recovery strategics and
Recovery Plan, if progress of the Work is behind schedule.

3.10.1.4 The Contractor shall perform the Work in general accordance with the most recent schedule
submitted to the Owner and Design Professional.

3.10.2 The Contractor shall prepare before the second payment application and keep current, for the
Design Professional's approval, 2 schedule of submittals which is coordinated with the Contractor's
construction schedule and allows the Design Professional fourteen (14) days, or as otherwise agreed
between the parties, to review submittals. A Submittal Log shall be maintained by the Contractor
indicating for cach scheduled submittal, the appropriate specification number, the date ol submission,
the date of approval and any re-submitals.

3.10.3 Weekly Meeting: Prior to the start of Work on the site and in no event later than the first
payment application, the Contractor shall establish a weekly meeting time with the Owner and
Design Professional and shall cstablish an agenda for the meeting. Contractor shall host the weekly
job site meeting and shall maintain meeting minutes and distribute such notes to all parties in
attendance and to those requested at the next meeting within three (3) days of the mesting. The
meetings shall include but not be limited to:

1. adoption of previous week's meeting notes that include list of attendees;
new business;
old business;
items requiring action with those assigned to action and expected action date;
outstanding RF{'s;
outstanding submittals; and,

@ N
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7. other business including review of Progress Report or Payment Application if appropriate,
Meetings shall be open {orum, chaired by the Contractor and shall include any Subcontractors doing
work or anticipating work in the near future or for any other reason, Owner, any entities that the
Owner would like to attend, including User Representative or users of completed project, Design
Professional, any consultant(s) to the Design Professional who have or will have any work under way
associated with the consultant’s specialty. The Contractor shall alert the Owner and Design
Professional as to which consultants are requested to attend the next meeting and include request in
the mieeting minutes, Phone or web conferencing may be used if effective in the opinion of the
Owner.

3.10.3.1 Progress Report: DBach month, at the regularly scheduled weekly meeting that is just prior
to the Contractor submitting the Payment Application for that month; the Contractor shall present a
Progress Report. The Contractor prepared Progress Report shall review the Project Schedule, review
the Schedule Recovery Plan if necessary, and review the Three-Week-Look-Ahead Schedule,

3.10.3.2 The Contractor prepared Three-Week-Look-Ahead Schedule shall include specific details
of Work expected to be accomplished three weeks into the future, identify critical path Work to be
completed, and identify potential obstacles inclading RFIs, submittals, material deliveries, utility
hook-ups or any other event or task that might hinder the progress of the Work.

3.10.4 Emergency Contact List: The Contractor shall at the first weekly mecting, deliver to the
Qwner and the Design Professional an Emergency Contact List that will include emergency contacts
for every company that has worked or will do work on the Project. List shall include company, main
office number, after hours office number(s}); and, both a primary and secondary contact name, cell
aumber and home numbet. The Contractor shall keep the Emergency Contact List current and
distribute the most current version to Owner and Pesign Professional.

3.10.5 Daily Report: The Contractor shall prepare a Dajly Report esch day that Contractor,
Subcontractors or any other entity are on the Project, The Daily Reports shall be maintained at the
site, be well organized and include!

1. report datc and who prepared the report;

2. weather conditions - low temp, high temp, visibility, humidity, wind, wind direction, cloud

conditions, precipitation amount, other notes;

3. companies present by naine and their - number of workers, work location, total man hours

that day for each company;

4. cquipment - type, source, units of work done, location of work, hour meter reading;

5. material brought fo site - description, units, quantity, quality, location, time;

6. visitors to site - name, company, time;

7. safety concerns - company, contact, noticed by, work activity, safety issue, requirement,

outcome; and,

8. quality assurance and control - company, description of igsue, specification section, issued

by.

3.11 DOCUMENTS AND SAMPLES AT THE SITE
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3.11.1 The Contractor shall maintain at the site for the Owner, one record copy of the As-Built
Drawings, Specifications, Addenda, Modification / Change Requests, and other Modifications, in
good order and marked currently o record field changes and selections made during construction, as
well as, one record copy of approved Shop Drawings, Product Data, Samples and similar required
submittals, and Meeting Notes and Daily Job Reports. These shall be available to the Design
Professional and the Owner and shall be delivered to the Design Professional for submittal to the
Owner upon completion of the Work. Information maintained in PSFA-CIMS in accordance with
Subparagraph 4.2.4.1 with web access at the site shall be considercd "at the site”.

3.12  SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

3.12.1 Shop Drawings are drawings, diagrams, schedules and other data specially prepared for the
Work by the Contractor for a Subcontractor, manufacturer, stpplier or distributor to illustrate some
portion of the Work.

3.12.2 Product Data arc illustrations, standard schedules, performance charts, instructions,
brochures, diagrams and other information furnished by the Contractor to illustrate materials or
equipment for some pottion of the Work.

3123 Samples arc physical cxamples which illustrate materials, equipment or workmanship and
establish standards by which the Work will be judged.

3.124 Shop Drawings, Product Data, Samples and similar submittals are not Contract Documents.
The purpose of their submittal is 1o demonstrate for those portions of the Work for which submittals
are required by the Contract Documents the way by which the Contractor proposes to conform to the
information given and the design concept expressed in the Contract Documents. Review by the
Design Professional is subject to the limitations of Subparagraph 4.2.7. Informational submittals
upon which the Design Professional is not expected fo take responsive action may be so identified in
the Contract Documents. Submittals which are not required by the Contract Documents may be
returned without action.

3.12.4.1 Shop Drawings, Product Data, Samples and similar shall sot be submitted on a “piece
meal” basis and shall be submitted in packages, in accordance with the Construction Documents, so
that like or interrelated submittals, that must be compared or correlated one fo another, are submitted
together. Submittals not submitted as a package so that they may be compared one to another for
approval or other action shall be retumed to the Contractor without review but, with explanation by
the Design Professional as why and what is required when re-submitéed. For example, finish
materials such as tile, carpet, wall covering and paint shall be submitted as a package.

3.12.4.2 Jf substitutions are allowed after the contract award, a submittal shall not bé used for any
substitution request (sec Subparagraph 3.4.2).

3.12.5 The Contractor shall review for compliance with the Contract Documents, approve and
submit to the Design Professional Shop Drawings, Product Data, Samples and simifar submittals
required by the Contract Documents with réasonable promptness and in such sequence as fo cause no
delay in the Work or in the activities of the Owner or of separate contractors. Submittals which are
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not marked as reviewed for compliance with the Contract Documents and approved by the Contractor
may be returned by the Design Professional without action.

3.12.6 By approving and submitting Shop Drawings, Product Data, Samples and similar submittals,
the Contractor represents that the Contractor has determined and verified materials, field
measurements and field construction criteria refated thereto, or will do 8o, and has checked and
coordinated the information contained within such submitfals with the réquirements of the Work and
of the Contract Documerns.

3.12.7 The Contractor shall perform no portion of the Work for which the Confract Documents
require submittal and review of Shop Drawings, Produet Data, Samples or similar submittals until the
respective submittal has been approved by the Design Professional and, if required; by the
Jurisdiction Having Autliority.

3.12.8 The Work shall be in accordance with approved submittals, except that the Contractor shall
not be relieved of responsibility for deviations from requirements of the Contract Documents by the
Design Professional's approval of Shop Drawings, Product Data, Samples or similar submittals,
unless the Contractor has substitution approved in accordance with Subparagraph 3.4.2, or unless the
Contractor informed the Design Professional in writing of such deviation at the time of submiital and
the Design Professional has given written approval to the specific deviation as a minor change as a
Supplemental Instruction. The Contractor shall not be relieved of responsibility for errors or
omissions in Shop Drawings, Product Data, Samples or similar submittals by the Design
Professional's approval thercofl

3.129 The Contractor shall dircct specific attention, in writing on resubmitted Shop Drawings,
Product Data, Samples or similar submittals, to revisions other than those requested by the Design
Professional on previous submittals. In the absence of such writien notice the Design Professional's
approval of a resubmission shall not apply to such revisions,

3.12.10 The Contractor shall not be required to provide professional sgrvices which constitute the
practice of architecture or engineering unless such services are specifically required by the Contract
Documents for a portion of the Work or unless the Contractor needs Lo provide such services in order
fo carry out the Contractor's responsibilities for construction meauns, methods, techniques sequences
and procedures. The Contractor shall not be required to provide professional services in violation of
applicable law. If professional design services or certifications by a Design Professional refated to
systems, materials or equipment are specifically required of the Contractor by the Contract
Docurpents, the Owner and the Design Professional will specify all performance and design criteria
that such services must satisfy. The Contractor shall cause such services or certifications to be
provided by a properly licensed Design Professional, whose signature and seal shall appear on all
drawings, calculations, specifications, certifications, Shop Drawings and other submittals prepared
by such professional. The Owner and the Design Professional shall be entitled to rely upon the
adequacy, accuracy and completeness of the services, certifications or approvals performed by such
Design Professionals, provided the Owner and Design Professional have specified to the Contractor
all performance and design criteria that such services must satisfy. Pursuant to this Subparagraph
3.12.10, the Design Professional will review, approve or take other appropriate action on submittals
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only for the limited purpose of checking for conformance with information given and the design
coneept expressed in the Contract Documents.

3.12.11 The Contractor shall not be responsible for the adequacy of the performance or design
criteria required by the Contract Documents.

313 USE OF SITE

3.13.1  The Owner assumes no responsibility or liability for the physical conditions or safety of the
Work site or for any improvements located on the Work site. The Contracior shall be solely
responsible for providing a safe place for the performance of the Work., The Owner shall not bé
required to make any adjustment to cither the Contract Sum or Contract Time concerning any failure
by the Contractor or Subcontractor to comply with the requirements of this Paragraph 3.13,

3.13.2 The Contractor will bear the cost and make the necessary arvangements and provisions for all
construction water required during the entire construction period through the Owner or otherwise.

3.13.3 The Contractor will bear the cost and make the necessary arrangements and provisions for all
construction electricity including distribution required during the entire construction period through
the Owner or otherwise.

3.43.4 The Contractor will bear the cost and be responsible for temporary lighting, heating and
cooling for the entire project.

Exception: If available and at no premium cost to the Owner, the Owner will at no cost to the
Contractor, allow the Contractor to utilize the Owner’'s existing lighting, heating and cooling
providing Contractor will return systems to like or better condition that shall inctude, but not be
limited to, new lamping, new filters, and the like.

3.13.5 Any temporary utility or other work done by the Contractor to accommodate Work
requirements shall be removed at the conclusion of the Work and all finishes shafl be repaired to
match the existing, or in the arcas of new construction, equal to or exceeding the requirements of the
Contract Documents,

3.13.6 The Contractor shall request in writing any utility shut downs well in advance of necessity of
any shut down and shall not proceed with any shut down without prior Owner approval. The Owner
shall not be required 1o make any adjustment to either the Contract Sum or Contract Time concerning
any failure by the Contractor or Subcontractor to comply with the requirements of this Subparagraph
3.13.3,

3.13.7 The Contractor shall provide and maintain a suitable temporary main ficld office at the
Project site. The Office may be in, or a part of, the existing facility; provided that prior approval is
obtained from the Owner. The Contractor will move or remove their office from the existing facility
at the request of the Owner.

3.13.8 The Contractor may, if space is available, allow Subcontractors, material suppliers and
equipment suppliers to provide and maintain field offices or storage trailers on the Project site for
their own use. Locations and size of any office or storage trailers shall be as approved by the
Contractor and Owner prior to their placement on site. The Owner or Centractor may at any time
require any femporary building or trailer to be moved or removed
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3.13.9 The Contractor shall conduct and confine operations at the site to areas as permitted by law,
ordinances, permits and the Contract Documents and shall not unreasonably encumber the site with
materials or equipment.

3.13.10 All project related vehicles either comnpany or personal vehicles may park on-site only in
arcas designated by the Owner and Design Professional. Parking will only be provided to the extent
space on site will allow. All Contractors’ parking must be well removed from normal Jacility traffic,
and especially away from any pedestrian crossings, walkways, or drop off or loading areas.

3.13.11 All Contractor access to the Project site shall be by a designated construction entrance as
directed by the contract documents, the Design Professional and the Qwner, and shall be enforced by
the Contractor.

3.13.12 Access to existing facility work arcas, cither occupicd or nof occupied, shall be controlled by
the Owner. Every effort will be made by the Contractor to cooperate with the Owner’s security
requirements and policies. Access to a work area must be in accordance with the times and
conditions scheduled and agreed to by all parties. Any access, other than at normally scheduled work
times, must be coordinated with the Owner or Owner’s appointee at least 48 hours in advance. The
Owner has the right to restrict or limit access as necessary 1o meet their needs, especially in regard to
security and safety. Each Contractor, Subcontractor, or supplier’s full eooperation is required.

3.13.13 The Project working hours shall be those established by the Contract Documents and as
agreed by the Owner. Any changes in project working hours such as adding shift work, extending
work day hours or other similar changes must be submitted least forty-eight (48) hours in advance to
the Owuer for consideration.

3.13.14 Contractor shall make every effort to minimize disruptions such as noise or dust and shall
provide safe access and egress to the Owner’s operations, facility, portion of facility, or surmunding
areas, including, but not limited to neighborhood or community, and shall, to inform and gain
approval from the Owner of planned work, prepare and present to the Owner and Design Professional
for Owner approval prior to beginning construction or using the site a:

1. schedule for the work, to include phasing plaos, proposed Liours of operations, and activities
to take place on weekends, school holidays and/or other special access requirements;

2. site logistics plan, showing propesed sccure and fenced areas, locations and types of
temporary barricades, material storage and stagmg areas, school property entrances used for
material deliverics, and special material or equipment storage requircments, This plan will
include a description and proposed location for the Contractor’s temporary office, storage
trailers, Subcontractor’s trailers, sanitary facilities, employee parking areas, ctc.;

3. detailed construction and phasing plan, io include locations of proposed temporary dust or
noise partitions, allernate emergency egress routes, {emporary facilities, means and path of
moving materials and equipment into the facility, and provisions for maintaining and supplying
required utility services; and,

4. touting plan to maintain safe ingress and egress to all areas at all times for students, staff and
public either nearby or within the Project site that shall include re-routing pedestrian ways, re-
routing traffic, erect routing signs, building of bridges, barricades, pedestrian tunnels, or
whatever effort that will best accommodate Qwner operations and provide required protection
while work is in progress ensuring that no entrances or exits are blocked, closed off; or restricted
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in any way unless prior approval is granted by the Owner and the Fire Marshall or other
jurisdiction having authority.

1.13.15 Coniractor shall ensure that any and all of the Contractor’s flanmmable liguids are stored
outside of the building, and transported in approved containers. Paint, paint thinners, gasoline, oil,
roofing materials or other flammable materials shall be stored fifty (50) fect, or more, outside of all
buildings, marked as to contents and properly protected. The Contractor shall not pour flammable or
toxic solvents, thinners, etc., into drains and sewers.

3.13.16 Whenever clectric light for illuniination purposes is found nccessary for the safe progress of
the work, the Contractor shail provide such lights as may be required to properly execute the work.
This temporary lighting shall be constructed and arranged as not to interfere with the progress of
other trades or Contractors working in the facility. This system of temporary lighting shall be
erected and maintained strictly in accordance with the controlling codes and OSHA standards. The
Contractor shall furnish all bulbs and temporary lighting devices required to carry on the work for all

Trades under their Contract,

3.13.17 In accordance with Paragraphs 3.15, 6.3, 10.2 and others of the General Coaditions, the
Contractor shall be responsible for the daily removal and disposal of all rubbish, debris and trash
from the site and building which results from Work, The Contractor shall provide a dumpster, or
other trash removal facility, for use by their Subcontractors and all rubbish, debtis and trash shall be
deposited i Contractor provided containers located at an approved location on the site. There shall
be 1o buming of trash or other open fires on the site. If in the opinion of the Owner neatness is not
maintained, the Owner may following appropriate notice to the Contractor, have the area cleaned and
withhold cost from any amounts owing to Contractor.

3.13.18 The Contractor shall, at the completion of Work in « given arca, expeditiously remove all
surplus material, equipment, and debris of every nature resulting from their operations, and put the
areas in a neat, clean, and orderly condition, At Final Completion of the Project or an area of the
Project, the Contractor shall final clean from top to bottom inside and out everything to the Owner’s
satisfaction that including plumbing fixtures, equipment, windows, floors, walls, light tixtures and
the like in aceordance with Paragraph 3.15 of the General Conditions.

3.13.19 The Contractor shall in accordance with Article 10, afford protection to all adjacent areas,
buildings, roads, walks, and all other property adjacent to their work. Any portion of a building or
other property damaged during construction operations shall be promptly, preperly and thoroughly
repaired and replaced without cost to the Owner.

3,13.20 Contractor shall maintain a safety plan that includes how the Contractor proposes to meet all
OSHA and related requirements, details on safety equipment to be utilized, how the potential for fire
and other potentiat hazards will be addressed, welding and cutting procedures and, how the
Contractor will maintain safety related systems snch as fire alarms, intercoms, and sprinklers while
thie Work is proceeding in accordance with Paragtaph 3.3 and other parts of the General Conditions.

3,13.21 Jobsite Requirements Pertaining to Personnel:
1. All personnel on site, directly or indirectly in the employ of Contractor, are restricted from
any interaction with any Owner Staft, Students, or other members of the public while on, or
adjacent to Owner property except through jobsite meetings in accordance with Subparagraph
3.10.3 or as otherwise determined by the Owner;
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2. shalf remain in their designated work areas. Communications with any non-project related
persons on or near the site shall be through project Superintendent;

3. no firearms or any other types of weapons, of any sort will be aflowed on site. If any person
is found to be in possession of any Fircarm, of any kind, they will be directed to leave
immediately and will not be allowed to veturn. This includes any firearms found in Company or
Private vehicles, tool boxes or brought on site in any other manncr;

4, it is the policy of the Owner to prohibit smoking on any occupied school campus and on a
new, un-oceupied, site to limit smoking to designated areas;

5. it is the poficy of the Owner to prohibit use, possession, sale, and distribution of alcohol,
drugs, or other controlled substances on its premises and to prohibit the presence of an individual
with such substances in their body from the workplace, the Contractor shall enforce this policy;
and,

6. Contractor agrees that any employee who is found in violation of requirements of this
Paragraph, or of the Contract Documents, or who refuses 1o permit inspection shall be barred
from the Project site at the discretion of the Owner in accordarice with Subparageaph 13.8.4.1.

3.14 CUTTING AND PATCHING
3.14.1 The Contractor shall be responsible for cutting, fitting or patching required to complete the
Work or to make its parts fit together properly.

3.14.4.1 Cutting and patching shall be done by individuals skitled in working the materials involved
50 to prevent a reduction of visual qualifies or resulting in substantial evidence of the cut-and-patch
work.

3.14.2 The Cortractor shall not damage or endanger a portion of the Work, fully or partially
completed, or existing construction of the Owner or separate condractors by cutting, patching or
otherwise altering such construction, or by excavation. The Contractor shall not cut or otherwise
alter such construction by the Owner or a separate contractor excepl with written consent of the
Owner and of such separate contractor; such consent shatl not be unreasonably withheld. The
Contractor will not unreasonably withhold from the Owner or a separate contractor the Contracior's
consent to cutting or otherwise altering the Work.

3.15 CLEANING UP

3.15.1 The Contractor on a daily basis shail keep the premises and surrounding area frec from
accumulation of waste materials or rubbish caused by operations under the Contract. At completion
of the Work, the Contractor shall remove from and about the Project waste materials, rubbish, the
Contractor's tools, construction equipment, machinery and surplus materials and shall then
thoroughly clean the premises aud the site to the Owner's satisfaction.

3.15.2 1f the Contractor fails to clean up as provided in the Contract Documents, the Owner may do
so and the cost thereof shall be charged to the Contractor in aceordance with Paragraph 6.3.

318 ACCESS TO WORK

3.16.1 The Contractor shall provide the ()wnel and Design Professional access o the Work in
preparation and progress wherever located.
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3,17 ROYALTIES, PATENTS AND COPYRIGHTS

3.47.1 The Contractor shall pay all royalties and license fees. The Contractor shall defend suits or
claims for infringement of copyrights and patent rights and shall hold the Owner and Design
Professional harmless from loss on account thereof, but shall not be responsible for such defense or
loss when a particular design, process or produel of a particular manufactucer or manufacturers is
required by the Contract Docunients or where the copyright violations are contained in Drawings,
Specifications or other documents prepared by the Owner or Design Professional. Hewever, if the
Contractor has reason to believe that the required design, process or produet is an infringement of a
copyright or a patent, the Contractor shall be responsible for such loss unless such information is
promptly furnished in writing to the Design Professional,

318 INDEMNIFICATION

3.18.1 To the fullest extent permitted by law and to the extent claims, damages, losses or expenses
arc not covered by Project Management Protective Liability insurance purchased by the Contractor in
accordance with Paragraph 11.3, the Contractor shall indemnify and hold harmless the Owner,
Design Professional, Design Professional's consultants, and agents and employees of any of them
from and against claims, damages, losses and expenses, including but not limited to attorneys' fees,
arising out of or resulting from performance of the Work, provided that such claim, damage, loss or
expense is attributable to bodily injury, sickness, disease or death, or to injury (o or destruction of
tangible property (other than the Work itself), but only 1o the extent caused by the negligent acts or
omissions of the Contractor, a Subcontractor, anyone directly or indirectly emplayed by them or
anyone for whose acts they may be liable, regardless of whether or not such claim, damage, loss or
expense is caused in part by a party indemnified hercunder. Such obligation shall vot be construed to
negate, abridge, or reduce other rights or obligations of indemunity which would otherwise exist as to
a patly or person described in this Paragraph 3.18,

3.18.2 In claims against any person or entity indemnified under this Paragraph 3.18 by an employee
of the Contractor, a Subcontractor, or anyone direcily or indirectly employed by them or anyone for
whose acts they may be liable, the indemnification obligation under Subparagraph 3.18.1 shall not be
limited by a limitation on amount or type of damages compensation or benefits payable by or for the
Contractor, Subcontractor under any Liability Insurance, Workers' Compensation Acts, Disability
Benefit Acts or other employee benefit acts.

3.19 REPRESENTATIONS AND ASSURANCES
3.19.1 The Contractor, in addition to the requirements of the Contract Docoments, represents to the
Owmer, as an inducement to the Owner to execute the Owner-Contractor Agreement, which
representations will survive the execution and delivery of the Agreement and the completion of the
Work that Contractor:
1. is financially solvent, able to pay debts, and has sufficient working capital to complete the
Work;
2. is able to furnish the plant, tools, materials, supplies, cquipment, skilled la'bor and sufficient
experience and competence required to complete the Work equal to or exceeding industry
standards;
3. inaccordance with Subparagraph 3.1.4, is authorized and properly licensed to do business in
the State of New Mexico and in the locale where the Work is located;
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4. in execution of the Agreement and performance thereo!l is within the Contractor's duly
authorized powers; and,
5. Subcontractors, material suppliers and equipment suppliers have visited the site of Work and
have become familiar with the conditions under which the Work is to be performed, obtained all
available information and have correlated observations and acquired information with the
requirements of the Contract Documents including conditions:
a) bearing upon access to the site, accommodations required, transportation, disposal,
handling and storage;
b) affecting availability of labor, materials, equipment, water, electricity, utilities and roads;
¢) such as weather, river stages, flooding;
d) related to the apparent form and nature of the Work site, including the surface and sub-
surface conditions; and,
e} that in general would be deemed by a prudent contractor to be material to the Work as to
assess risk, contingencies and other circumstances.

ARTICLE 4 ADMINISTRATION OF THE CONTRACT

4.1 DESIGN PROFESSIONAL

411 The term "Design Professional” means the Architect, Engineer or other professional person
lawfully licensed to practice the profession within the State of New Mexico and can fulfill the
requirements of the Contract Documents within that person's licensed authority. If lawfully allowed,
the Design Professional shall also mean the Design Professional's authorized representative unless
the Owner has a reasonable objection.

4.1.2 Duties, responsibilities and limitations of authority of the Désign Professional as set forth in
the Contract Documents shall not be restricted, modified or extended without written consent of the
Owner, Contractor and Design Professional. Consent shall not be unreasonably withheld.

4.1.3 If the employment of the Desiga Professional is terminated, the Owier shall employ a new
Design Professional against whom the Contractor has no reasonable objection and whose status
under the Contract Documents shall be that of the former Design Professional.

4.1.4 If there is no Design Professional, the Owner shall assume the responsibilities for
Administration of the Contract Documents.

4.2 DESIGN PROFESSIONAL'S ADMINISTRATION OF THE CONTRACT

421 The Design Professional will provide administration of the Contract as described in the
Contract Documents, and will be an Owner’s representative (1) during construction, (2) until final
payment is due and (3) with the Owner's concurrence, from time to time during the one-year period
for correction of Work described in Paragraph 12:2. The Design Professional will have authority to
act on behalf of the Owner only to the extent provided in the Contract Documents; unless otherwise
modified in writing in accordance with other provisions of the Contract,
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4.2.2 The Design Professional, as a representative of the Owner, will visit the site at intervals appropriate
to the stage of the Contractor's operations (1) to become familiar with and to keep the Owner informed
about the progress and quality of the Work completed, (2) to use all reasonable efforts to guard the
Owner against defects and deficiencies in the Work, and (3) to determine in general if the Work is being
performed in a manner indicating that the Work, when fully completed, will be in accordance with the
Contract Documents. The Design Professional will not be required to make exhaustive or continuous on-
site inspections to check the quality or quantity of the Work that is the responsibility of the Contractor to
provide. The Design Professional will neither have control over or charge of, nor be responsible for, the
construction means, methods, techniques, sequences or procedures, or for the safety precautions and
programs in connection with the Work, since these are solely the Contractor’s rights and responsibilities
under the Contract Documents, except as provided in Subparagraph 3.3.1. However, if the Design
Professional becomes aware of the failure of the Contractor, Subcontractors or any other person or entity
performing any of the Work to use proper construction means, methods, techniques, sequences,
procedures, safety precautions and programs or failure of any of the foregoing parties to carry out the
Work in accordance with the Contract Document, the Design Professional shall promptly notify the
Contractor and the Owner of the deficiency.

4.2.3. The Design Professional will not be responsible for the Contractor's failure to perform the Work in
accordance with the requirements of the Contract Documents. The Design Professional will not have
control over or charge of and will not be responsible for acts or omissions of the Contractor,
Subcontractors, or their agents or employees, or any other persons or entities performing portions of the
Work.

4.2.4 COMMUNICATIONS FACILITATING CONTRACT ADMINISTRATION

4.2.4.1 Except as otherwise provided in the Contract Documents or when direct communications have
been specially authorized or requested by the Owner, the Owner and Contractor shall endeavor to
communicate with each other through the Design Professional about matters arising out of or relating to
the Contract. Communications by and with the Design Professional's consultants shall be through the
Design Professional. Communications by and with Subcontractors and material suppliers shall be
through the Contractor. Communications by and with Owner's separate contractors shall be through the
Owner.

4.2.4.2 English is the language that will be used on site to issue all directions, used in all project related
meetings, and used in all project related correspondence. Contractor, Subcontractors, material suppliers
and equipment suppliers’ foremen and supervisory staff, must be able to read and converse in English,
and be able to receive and understand all directions issued by the Owner and Design Professional.
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4.2.5 Based on the Design Professional's evaluations of the progress and quality of the Work, Contractor's
Application for Payment and all other information available to the Design Professional, the Design
Professional shall within five (5) days of receipt of a properly completed Application for Payment certify
to the Owner the undisputed amount recommended for payment to the Contractor and shall provide
specific reasoning for denial of disputed amounts.

4.2.6 The Design Professional will have authority to reject Work that does not conform to the Contract
Documents, and shall do so unless, after consultation with the Owner, Owner instructs otherwise.
Whenever the Design Professional considers it necessary or advisable, the Design Professional will have
authority, subject to the Owner's approval, to require inspection or testing of the Work in accordance with
Subparagraphs 13.5.2 and 13.5.3, whether or not such Work is fabricated, installed or completed.
However, neither this authority of the Design Professional nor a decision made in good faith either to
exercise or not to exercise such authority shall give rise to a duty or responsibility of the Design
Professional to the Contractor, Subcontractors, material and equipment suppliers, their agents or
employee, or other persons or entities performing portions of the Work.

GENERAL CONDITIONS 00 7200 -34
DBB_v.3.1_04.02.13



4.2.7  Unless rejected in accordance with Subparagraph 3.12.4.1 or is otherwise not in compliance
with Section 3 of this Agreement, the Design Professional, shall within a reasonable time not to
exceed fourteen (14) days, or other reagsonable time agreed upon by the parties, review and approve
or take other appropriate action upon the Contractor's submittals such as Shop Drawings, Product
Diia and Samples, for the putpose of checking for conformance with infonmation given and the
design concept expressed in the Contract Documents, Review of such submittals is conducted solely
in the interest of the Owner, arid shall not relieve the Contractor of responsibility for determining the
accuracy and completencss of other details such as dimeusions and quantities, or for substantiating
instructions for instalfation or performance of equipment or systems, all of which remain the
responsibility of the Contractor as reqnired by the Contract Documents. The Design Professional's
review of the Contractor's submittals shall not relieve the Contractor of any obligations of these
General Conditions, The Design Professional's review shall not constitute approval of safety
precautions or, unless otherwise specifically stated by the Design Professional, of any construction
means, methods, techniques, sequences or procedures, The Design Professional's approval of a
specific item shall not indicate approval of an asserubly of which the item is a component.

4.2.7.4 The Contractor shall be responsible for cost of inordinate re-reviews, exceeding two, by
Design Professional due to non-compliance with Subparagraph 3.12.6.

4,2.7.2 Rejection of any submittal due to non-compliance with Subparagraph 3,12.6 shall not be the
basis for claim for a project delay.

428 The Design Professional may prepare for Owner consideration, Modification / Change
Requests and Change Orders. The Design Professional shall review Contractor proposals for
adjustment to the Contract Sum or Contract Time relative to a Modification / Change Request and
shall either approve, reject or suggest compromise to such proposals.

4,2.8.1 The Design Professional may authorize Supplemental Instructions for minor changes in the
Work as provided in Paragraph 7.4, provided there is no material chatge to the time, cost,
specification or scope of the Work.

429 The Design Professional will conduct inspections to make recommendations to the Owner of
the date or dates of Substantial Completion and the date of Final Completion, will receive, approve
and forward to the Qwner, for the Owner's recotds, written warranties, Certificates of Insurance and
related documents required by the Contract and assembled by the Contractor and will issue a final
Certificate for Payment upon compliance with the requirements of the Contract Documents.

4.2.10 If the Owner and Design Professional agree, the Design Professional will provide one or
mote project representatives to assist in carrying out the Design Professional's responsibilities at the
site.

4.2.11 Subject to the claims procedures set forth in Paragraph 4.3, the Design Professional will, in
the first instance, interpret and decide matters concerning performance under, and requirements of,
the Contract Documents on written request of either the Owner or Contractor. The Design
Professional's response to such requests will be made in writing within any time limits agreed upon
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or otherwise with reasonable promptness. If no agreement is made concerning the time within which
interpretations required of the Design Professional shall be furnished in comptiance with this
Paragraph 4.2, then delay shall not be recognized on account of failure by the Design Professional to
furnish such interpretations until ten (10) days after written request is made for them.

4.2.12 Interpretations and decisions of the Design Professional will be consistent with the intent of
and reasonably inferable from the Contract Documents and will be in writing or in the form of
drawings. When making such interpretations and initial decisions, the Design Professional will make
all reasonable efforts to secure faithful performance by both the Owner and the Contractor and will
not show partiality to either, and will not be liable for results or interpretations or decisions so
rendered in good faith,

4.2.13 The Design Professional’s decisions on matiers relating to acsthetic effect will, with the
Owner's consent, be final if consistent with the intent expressed in the Contract Documents.

4.3 CLAIMS AND DISPUTES

4.3.1  Definition. A Claim is a demand or assertion by one of the partics seeking as a matter of
right, adjustment or interpretation of Contract terms, payment of money, extension of time or other
relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and
matiers in question between the Owner and Contractor arising out of or refating to the Contract,
Claims must be initiated by written notice. The responsibility to substantiate Claims shall rest with
the party making the Claim.

4.3.2 Time Limits on Claimg. Claims by either party musi be initiated within twenty-one (21)
days after occurrence of the event giving rise to such Claim or withia five (5) days afier the claimant
first recognizes the condition giving rise to the Claim, whichever is later. Claims must be initiated by
written notice to the Design Professional and the other party.

4.3.3 Continuing Contract Performance, Pending final resolution of a Claim except as otherwise
agreed in writing or as provided in Subparagraph 9.7.1 and Article 14, the Contractor shall proceed
diligently with performance of the Contract and the Owner shall continue to make payments in
accordance with the Contract Documents.

434 (Claims for Concealed or Unknown Conditions. If conditions are encountered at the site
which are (1) subsurface or otherwise concealed physical corditions which differ materially from
those indicated in the Contract Documents or (2) unknown physical conditions of an nnusual nature,
which differ materially from those ordinarily found to exist and generally recognized as inbercat in
construction activities of the character provided for in the Contract Documents, then netice by the
observing party shall be given o the other party. proruptly before conditions are disturbed and i no
evernl later than twenty-one (21) days after ficst observance of the conditions. The Design
Professional will promptly investigate such conditions and if they differ materiaily and cause an
iincrease or decrease in the Contractor's cost of, or time required for, performanee of any part of the
Work, will recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the
Design Professional determines that the conditions at the site are not materially different from those
indicated in the Contract Documents and that no change in the terms of the Contract is justified, the
Design Professional shall so notify the Owner and Contractor in writing, stating the reasons. Claims
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by either party in opposition to such determination must be made within twenty-ene (21) days afier
the Design Professional has given notice of the decision, If the conditions encountered are materially
different, the Contract Sum and Contract Time shall be equitably adjusted, but if the QOwner and
Contractor carmot agree on an adjustment in the Contract Sum or Contract Time, the adjusiment shall
be referred (o the Design Professional for initial determination, subject to further proceedings
pursuant to Paragraph 4.4.

435 Claims for Additiona) Cost. 1f the Contractor wishes to make Claim for an increase in the
Contract Sum, written notice as provided herein shall be given before proceeding to execute the
Work. Prior notice is not required for Claims relating to an emergency endangering life or property
arising under Paragraph 10.6.

4.3.6 Ifthe Contractor believes additional cost is involved for reasons including but not limited to
(1) a written interpretation from the Design Professional, (2) an order by the Owner to stop the Work
where the Contractor was not at fault, (3) a written order for a minor change in the Work issued by
the Design Professional, (4) unjustified failure of payment by the Owrer, (5) termination of the
Contract by the Owner, (6) Owner's suspension or {7) other reasonable grounds, Claim shall be filed
in accordance with this Paragraph 4.3,

4.3.7 CLAIMS FOR ADDITIONAL TIME

4.3.7.1 If the Contractor wishes to make Claim for an increase in the Contract Time, it shalf be
submitied as a Modification / Change Request in accordance with Article 7. In the case of'a
coatinuing delay only one Claim is necessary.

4.3.7.2 1f adverse weather conditions are the basis for a Claim for additional time, such Claim shall
be documented by data substantiating that weather conditions were abnormal for the period of time,
could not have been reasonably anticipated and had an adverse effect on the scheduled construction.
Substantiation must include supporting evidence from the U.8. Weather Burcau or similar for the
previous ten (10} year averages for the locale of the Project, as well as, evidence supported by
original project schedule and daily job logs that specific Work events falling on the critical path were
detayed.

4.3.8  Injury or Damage to Person or Property. If either party to the Contract suffers injury or
damage to person or property because of an act or omission of the other party, or of others for whose
acts such party is legally lespomtblc, wiritten notice of such injury or damage, whether or not
insured, shall be given to the other party within a reasonable time not exceeding five (5) days after
discovery, The notice shatl provide sufficient detail to enable the other party to investigate the
matter,

4.3.8.1 The Contractor shall promptly notify the Owner and Design Professional in writing of any
claims received by the Contractor for personal injury or property damage related to the Work.

4.3.9  If unit prices are stated in the Contract Documents or subsequently agreed upon, and if

quantitics originally contemplated are changed in a proposed Modification / Change Request by more
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than fifteen percent (15%); the applicable unit prices shall be equitably adjusted in accordance with
Article 7.

4.310 Claims for Consequential Damages. The Contractor and Owner waive Claims against each
other for consequential damages arising out of or relating to this Contract. This mutual waiver
includes damages incurred by the:
1, Owner for rental expenses, for losses of use, income, profit, financing, business and
repulation, and for loss of management or employee productivity or of the services of such
persons; and
2. Contractor for principal office expenses including the compensation of personnel stationed
there, for losses of financing, business and reputation, loss of profit except anticipated profit
arising directly from the Work performed.
This mutual waiver is applicable, without limitation, to all consequential damages due to either
party’s termination in accordance with Article 14. Nothing contained in this Subparagra ph 4.3.10
shall be decrned to preclude an award of liquidated damages, when applicable, in accordance with the
requirements of the Contract Documents,

4.4 RESOLUTION OF CLAIMS AND DISPUTES

4.4.1  Decision of Design Professional. Claims, including those alleging an crror or omission by
the Design Professional, but excluding those atising under Paragraphs 10.3 through 10.5, shall be
referred initially to the Design Professional for decision. An initial decision by the Design
Professional shall be requited as a condition precedent to mediation, arbitration or litigation of all
Claims between the Contractor and Owner arising priot to the date final payment is due, unless
thirty (30) days have passed after the Claim has been referred to the Desi gn Professional with no
decision having been réndered by the Design Professional. The Design Professional will not decide
disputes between the Contractor and persons or entities other than the Owner.

4.4.2 The Design Professional will review Claims and within ten (10) days of the receipt of the
Claim take one or more of the following actions: (1) request additional supporting data from the
claimant or a response with supporting data from the other party, (2) reject the Claim in whole or in
part, (3) approve the Claim, (4) suggest a compromise, or (5) advise the parties that the Design
Professional is unable to resolve the Claim if the Design Professional concludes that, in the Design
Professional's sole discretion, it would be inappropriate for the Design Professional to resolve the
Claim,

4.4.3 Incvaluating Claims, the Design Professional may, but shall not be obligated to, consult with
or seek information from either patty or from persons with special knowledge or expertise who may
assist the Design Professional in rendering a decision, The: Design Professional may request the
Owner to authorize retention of such persons at the Owner's expense.

44.4 Ifthe Design Professional requests a third party to provide a response to a Claim or to
furnish additional supporting data, such party shall respond, within ten (10) days after receipt of
such request, and shall cither prov;de a response on the requested supporting data, advise the Design
Professional when the response or supporting data will be furnished or advise the Design
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Professional that no supporting data will be furnished. Upon receipt of the response or supporting
data, if any, the Design Professional will either reject or approve the Clainy in whole or in part.

445 The Design Professional will approve or reject Claiis by writien decision, which shall state
the reasens therefore and which shall notify the parties of any change in the Contract Sum or
Contract Time or both, The approval or rejection of a Claim by the Design Professional shall be
final and binding on the parties but subject to mediation and arbitration.

4.46 A writien decision of the Design Professional shall state that (1) the decision is final, but
subject to inediation and arbitration and (2) a demand for arbitration of a Claim covered by such
deciston must be made within thirty (30) days after the date on which the patty making the demand
receives the final writien decision, then failure to demand arbitration within said thirty (30) days
period shall result in the Design Professional's decision becoming final and binding upon the Owner
and Contractor. If the Design Professional renders a decision afier arbitration proceedings have been
initiated, such decision may be entered as evidence, but shall not supersede arbitration procecdings
unless the decision is acceplable to all parties concerned.

4.4.7  Upon receipt of a Claim against the Contractor ov at any time thereafter, the Design
Professional or the Owner may, but is not obligated to, notify the surety, if any, of the nature and
amount of the Claim. If the Claim relates 1o a possibility of a Contractor's default, the Design
Professional or the Owner may, but is niot obligated to, notify the surety and request the surety's
assistance in tesolving the controversy.

4.5 MEDIATION

4.51 Any Claim arising out of or related to the Contract, except those waived as provided for in
Subparagraph's 4.3.10, 6.2.3, 9.11.4, and 9.11.5 shall, after initial decision by the Design
Professional or thirty (30) days after initial decision by the Design Professional or thirty (30) days
afler submission of the Claim to the Design Professional, be subject to mediation as a condition
precedent to arbitration or the institution of legal or equitable proceedings by either party.

4.5.2 The parties shall endeavor to resolve their Claims by mediation which, unless the parties
mutually agree otherwise, shall be in accordance with the procedures of the New Mexico Public
Works Mediation Act (NMSA §13-4C-+1 et s¢q.) except that before any party may select a mediator it
must confer in good faith with the other party concerning the selection of @ mutually acceptable
mediator. The request may be made concurrently with the filing of a demand for arbitration but, in
such event, mediation shall proceed in advance of arbitration or legal or equitable proceedings, which
shall be stayed pending mediation for a period of sixty (60) days from the date of notice of mediation
session, unless stayed for a loriger period by agreement of the patties or court order,

4.5.3  The partics shall share the mediator's fee and any filing fecs equally. The mediation shall be
held in the place where the Project is located, unless another location is mutually agreed upon,
Settlement Agreoments reached in mediation and signed by all parties involved in the dispute
shall be enforceable in any court having jurisdiction thereof.

4.6 ARBITRATION

GENERAL CONDITIONS 00 7200 - 39
DRE_v.3.1_04.02 13



4.6.1  Any Claim arising out of or related fo the Contract, except those waived as provided for in
Subparagraphs 4.3.10, 6.2.3, 9.11.4 and 9.1 1.5, shall after decision by the Design Professional or
thirty (30) days after submission of the Claim to the Design Professional, be subject to arbitration.
Prior to arbitration, the parties shall endeavor to resolve disputes by mediation in accordance with the
provisions under Paragraph 4.5.

4.6.2  Claims not resolved by mediation shall be decided by arbitration which, unless the partics
mutually agree otherwise, shall be in accordance with the Construction Industry Arbitration Rules of
the American Arhitration Association currently in offect, The Demand for Arbitration shall be filed
in writing with the other party to the Contract and with the American Arbitration Association, and a
copy shall be filed with the Design Professional.

4.6.3 A Demand for Arbitration shall be made within the time limits specified in Subparagraphs
4.4.6 and 4.6.1 as applicable, and in other cases within a reasonable time after the Claim has arisen,
and in no event shall it be made after the date when institution of legal or equitable proceedings
based on such Claim would be barred by the applicable statule of limitations as determined pursuant
to Paragraph 13.7.

4.6.4 Claims and Timely Assertion of Claims, The party filing a Notice of Demand for Arbitration
must assert in the demand alt Claims then known 1o that party on which arbitration is permitted to be
demanded.

4.6.5 Arbitration proceedings under this Agreement may be consolidated or joined with arbitration
proceedings pending between other parties if the arbitration proceedings arisé out of the same
transaction or relate to the same subject matter, Consolidation will be by order of the arbitrator, in
any of the pending cases, or if the arbitrator fails to make such an order, the parties may apply to any
court of competent jurisdiction for such an order. Inclusive to this Subparagraph are the Owner, the
Design Professional, the Contractor, all subcontractors, material suppliers, equipment suppliers,
engineers, designers, lenders, suretics, and all other parties concerned with the construction of the
Praject are bound, each to each other, by this Subparagraph, provided such party has signed this
Agreement or has signed an agreement which incorporates this Agreement by reference or signs any
other agreement to be bound by thi§ arbitration clause.

4.6.6 Judgment on Final Award. The award rendered by the arbitrator or arbitrators shall be final
and judgment may be cntered upon it in accordance with applicable law in any court having
jurisdiction thereof,

ARTICLE 5 SUBCONTRACTS

5.1 DEFINITIONS

5141 A Subcontractor is a person or entity who has a direct or indirect contract with the
Contractor to perform a portion of the Work regardless of contractual tiers below the prime contract
between the Owner and Contractor. The term "Subcontractor” is referred to throughout the Contract
Dacuments as if singular in number and means & Subcontractor or an authorized representative of the
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Subcontractor. The term "“Subcontractor" does not include a separate contractor or subcontractors of
a separate contractor,

5.2 AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS

OF THE WORK

5.21  Unless otherwise stated in the Contract Documents or the bidding requirements, the
Contractor, as soon as practicable after Notice of Tntent to Award, shall furnish in writing to the
Owner through the Design Professional the names of entities and key personnel (including those who
are to furnish matetials or cquipment fabricated to a special design) proposed for each principal
portion of the Work. The Design Professional will promptly reply to the Contractor in writing
stating whether or niot the Ownes or the Design Professional, afier due investigation, has reasonable
objection to any such proposed entity or person. Failure of the Owner or Design Professional fo
reply promptly shall constitute notice of no reasonable objection, The requirements of this
Subparagraph 5.2.1 shall supplemient Subcontracior listing at bid as required by §13-4-34 NMSA
1978,

5.2.2  The Contractor shall not contract with a proposed person or entity to whom the Owner or
Design Professional has made reasontable and timely objection. The Contractor shali not be required
to contract with anyone to whotn the Contractor has made reasonable objection.

5.2.3 Ifthe Owner or Design Professional has reasonable objection to a person or entity proposed
by the Contractor, the Contractor shall propose another to whom the Owner or Design Professional
has no reasonable objection. If the proposed but rejected Subeontractor was reasonably capable of
performing the Work, the Contract sum and Contract Time shall be increased or decreased by the
difference, if any, occasioned by the change, and an appropriate Modification in accordance with
Anrticle 7 shall be issued before commencement of the substitute Subcontractor’s Work. However, no
increase in the Contract Sum or Contract Time shall be allowed for such change unless the
Contractor has acted promptly and responsively in submitling names as required.

524  The Contractor shall not change a Subcontractor, person or catity previously sclected if the
Owner or Design Professional makes reasonable objection to such substitute. Any substitutions of a
Subcontractor will comply with the New Mexico Subcontractor Fair Practices Act fo the extent that
the Subcontractors Fair Practices Act is applicable.

5.3 SUBCONTRACTUAL AND SUPPLIER RELATIONS

5.3.1 By appropriate agreement, writien where legally required for validity, the Contractor shalt
require each Subcontractor, to the extent of the Work to be performed by the Subcontractor, to be
bound to the Contractor by terms of the Contract Documents, and to assume toward the Contractor

all the obligations and responsibifities, including performance of Work, responsibility for safety of
the Subcontractor's Work, which the Contractor, by these Documents, assumes toward the Owner and
Design Professional. Each subcontract and supplier agreement shall preserve and protect the rights of
the Owner and Design Professional under the Contract Documents with vespect to the Work to be
performed by the Subcontractor so that subcontracting thereof will not prejudice snch rights, and
shall allow to the Subcontractor, unless specifically provided otherwisc in the subcontract agreement,
the benefit of all rights, remedies and redress: against the Contractor that the Contractor, by the
Contract Documents, has against the Owner. Where appropriate, the Contracior shall require each
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Subtontractor o enter into similar agreements with suppliers. The Contractor shall make available to
each proposed Subcontractor and supplier, prior to execution of the Agreement, copies of the
Contract Documents to which the Subcontractor and suppliers where appropriate will be bound, and,
upon written request of the Subcontractor, identify to the Subcontractor terms and conditions of the
proposed subcontiact agreement which may be at variance with the Contract Documents.

5.3.2 Nothing contained in Subparagraph 5.3.1 or elsewhere in the Contract Documents shall
¢reate any contractual relationship with or cause of action in favor of a third party against the Owner.

5.3.3 FEach enlity intending to do work on the Project shall, prior to bid, be properly licensed
according to the requirements of the Construction Industries Licensing Act, Chapter 60, Article 13
NMSA 1978 and shall ensure to the Contractor and lo the Owner that such license shail remain in
cffect for the duration of the Work and warranty periods.

54 CONTINGENT ASSIGNMENT OF SUBCONTRACTS AND SUPPLIER AGREEMENTS

5.4.1 Bach subcontract or supplier agreement for a portion of the Work may be assigned by the
* Contractor to-the Owner provided that assignnient is:

1. effective only after termination of the Contract by the Owner for cause pursuant to Paragraph
14.2 and only for those subcontract or supplicr agreements which the Qwner accepts by notifying
the Subcontractor, supplier and the Contractor in wriling: and

2. subject to the prior rights of the surety, if any, obligated under bond relating to the Contract.

54.2 Upon such assignment, if the Work has been suspended for more than thirty (30) days, the
Subcontractor's or supplier's compensation shall be equitably adjusted for increases in cost resulting
from the suspension,

ARTICLE6 CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS

6.1 OWNER'S RIGHT TO PERFORM CONSTRUCTION AND TO AWARD

SEPARATE CONTRACTS

6.1.4  The Owner rescrves the right to perform construction or operations related to {he Project
with the Owner's own forces, and to award separate contracts in connection with other portions of the
Project or other construction or operations on the site under Conditions of the Contract identical or
substantially similar to these, including those portions related to insurance and waiver of subrogation.
If the Contractor claims that delay or additional cost is involved because of such action by the
Owner, the Contractor shall make such Claim as provided in Paragraph 4.3.

6.1.2 When separate contracts are awarded for different portions of the Project or other
Construction or operations on the site, the term "Contractor” in the Contract Docutnents in each casce
shall mean the Contractor who executes each separaie Owner-Contractor Agrecmient,

6.1.3 The Owner shall provide for coordination of the activities of the Owner's own forces and of
ecach separate contractor with the Work of the Contractor, who shall cooperate with them. The
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Contractor and Subcontractars shall participate witl other sepacate contractors, the Owner's own
forces and the Owner in reviewing and coordinating their construction schedules when directed to do
s0. The Contractor shall make any revisions to the construction schedule deemed necessary after a
joint review and mutual agreement. The construction schedules shall then constitute the sehedules to
be used by the Contractor, scparate contractors and the Qwner until subsequently revised. The
Contractor and Subcontractors shall not delay or cause additional expense (o another contractor by
neglecting to perform correctly or to an agreed schedule. In the absence of a schedule mutually
agreed upon by all parties, the Owner may creale a binding schedule for all parties or take other
appropriate action to avoid unnccessary delay and damages.

6.1.4  Unless otherwise provided in the Contract Documents, when the Owner performs
constraction or operations related to the Project with the Owner's own forces, the Owner shali be
deetnied to be subject to the same obligations and to have the same rights which apply to the
Contractor under the Conditions of the Contract, including, without excluding others, those stated in
Article 3, this Article 6 and Articles 10, 11, and 12.

6.1.5  Unless otherwise provided in the Contract Documents, the Owner’s separate contractor shal
test, adjust, and balance (TAB) the HVAC system to design requirements in coordination with the
Cantractor's or Subcontractors own forces. The TAB work shall integrate with the Contractor's or
Subcontractor's installation of the Work, equipment start-up and operational testing as required by
the Contract Documents. Coordination and cooperation for this work and other similar Owner
conlractor work shall be in accordance with Paragraph 6.2,

6.2 MUTUAL RESPONSIBILITY

6.21  The Contractor shall afford the Owner and separate contractors’ reasonable opportunity for
introduction and storage of their materials and equipment and performance of their activities, and
shall connect and coordinate the Contractor's construetion and operations with theirs as required by
the Contract Documents.

6.2.2 Ifpart of the Contractor's Work depends on proper execution or results upon construction or
operations by the Owner or a separate contractor, the Contractor shall, prior to proceeding with that
portion of the Work, promptly report to the Design Professional and Owner apparent discrepancies or
defects in such other construction that would render it unsuitable for proper execution and results.
Failure of the Contractor to report shall constitute an acknowledgment that the Owner's or separate
contractor’s completed or partially completed construction is fit and proper lo receive the
Contractor's Work, except as to defects not then reasonably discoverable,

6.2.3 The Owner shall be reimbursed by the Contractor for costs incurred by the Owner which are
payable (o a scparate contractor because of delays, improperly timed activities or defective
construction of the Contractor. The Owner shall be responsible to the Contractor for costs incurred
by the Contractor because of delays, improperly timed activities and damage to the Work or defective
construction of the Owner or a separate Owner contractor. Should the Contractor sustain any
personal injury or damage to property through any act or omission of any other Contractor having a
contract with the Owner, the Contractor sustaining damage will have do claim or cause of action
against the Owner for such damage and hereby waives any such claim.
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6.2.4 The Contractor shall promptly remedy damage caused by the Contractor to completed ov
partially completed or existing construction or to property of the Owner or separate contractors as
provided in Subparagraph 10.2.5,

6.25 The Owner and each separate contractor shall have the same responsibilities for cuiting and
patching as are described for the Contractor in Subparagraph 3,14,

6.3 OWNER'S RIGHT TO CLEAN UP

6.3.1  If a dispute arises among the Contractor, sepatate contractors and the Owner as (o the
responsibility under their respective contracts for maintaining the premises and sutrounding area free
from waste materials and rubbish, the Owsner may clean up and the Design Professional will allocate
the cost among those responsible.

ARTICLE7 CHANGES IN THE WORK

71 GENERAL

711 Changes in the Work may be accomplished after execution of the Cantract, and without
invalidating the Contract, by Modification / Change Request, or by Supplemental Instruction for a
minor change in the Work, subject to the limitations stated in this Arlicle 7 and elsewhere in the
Contract Documents.

7.1.2  Any material change in the Work require a Modification / Change Request (MCR) that has
been finalized by agreement by the Owner and based on proposal from the Contractor and
recommendation of the Design Professional. A Change Order, required to modify the Porchase
Order, shall accumulate approved MCRs, and must be approved by the Owner, Contractor and
Design Professional. Supplemental Instruction for a minor change in the Work, will not create cost
or time ¢ffect on the Project in accordance with Subparagraph 7.4.1, and may be issued only by the
Design Professional.

7.4.3  Changes in the Work shall be performed under applicable provisions of the Contract
Documents, and the Contractor shall proceed promptly, unless otherwise provided in the
Modification / Change Request or Supplemental Instruction.

7.2 MODIFICATON / CHANGE REQUEST
7.21 A Modification / Change Request or MCR is a written document that may be initiated by the
Contractor, Design Professional or Owner that identifies why there is a potential change in the Work
that may require an adjustment, to the Contract Sum or Contract Time, or both, and suggests how that
the change should take place. Following the initiation of a MCR by one of the parties, the Ownet:
1. must agree to MCR's content and feasibility and if in agreement may authorize the MCR to;
proceed with estimates of costs only; or proceed with the Work with estimates of costs to follow
in accordance with Subparagraph 7.2.4;
2. will consider proposal(s} from the Contractor in accordance with Article 7 for adjustment to
Contract Suro or Contract Time, if any; and,
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3. shall authorize the Work to proceed if not previously authorized in accordance with
Subparagraph 7.2.4 and authorize adjustment to Contract Sum in accordance with Paragraph 7.2
or, shall reject the MCR and replace with another or, stop all action on the MCR.

7.21.4 A MCR is required for any modification or change in the Work that:
1. may affect the Contract Sum or Time;
2. alters the Work by substitution or any other way not considered minov as defined by
Paragraph 7.4; or, )
3. otherwise materially affect the Work or intended function of the Project including a change
to aesthetics.

7.2.4.2 A MCR when finalized by Owner approval, may modify the Contract without invalidating
the Contract and may order changes in the Work within the general scope of the Contract with
Contract Sum and Contract Time. Owner approval of a MCR:

1. shall adjust the Contract Sum accordingly; and,

2. will begin Owner consideration of related adjustment to Contract Time, if any;

3. and shall be included into a Change Order upon approval of the parties in accordance with

Paragraph 7.3.

722 A MCR shall be used to:
1. approve a modification or change to the Work;
2. accurnulate data such as cost and time impacts before authorizing a modification or change to
the Work;
3. dircet Work to be done with cost, time, elc. to follow in the absence of total agreement on the
terms of a modification or change to the Work or o prevent delay of the Work; and,
4. stop all action on a proposed modification or change to the Wark.

7.23  If Work defined by @ MCR requites an adjustment to Contract Sum or Contract Time, the
Contractor shatl, within ten (10) days of the date of Owner issuance of MCR or delivery of MCR to
Contractor if that date is later, prepare and deliver o the Design Professional a ptoposal for such
adjustment based omn;

1. unit prices or lump sum allowances stated in the Contract Documents;

2. unit price or lump sum determined in accordance with Subparagraph 7.2.5;

3. provisionin the MCR as determined by the Owner and in accordance with Subparagraph

1.2.5; or,

4. amanner agreed upon by the partics and consistent with Subparagraph 7.2.5 and these

Giencral Couditions.

7.24  Upon receipt of a Modification / Chiange Request authorized by thic Owner to "Proceed with
the Wark with costs to follow", the Contractor shall consider the MCR a directive and promptly
proceed with the change in the Work involved and, provide a proposal for adjustment to Contract in
accordance with Subparagraph 7:2.3.
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7.2.5 Allowable Costs and Fees: If a proposal to adjust the Contract Sum exceeds $200 and if not
otherwise provided in the MCR or Contract Documents, the Contractor, shall provide an itemized
accounting* together with appropriate supporting data that include :

1. quantities and unit costs of materials, including cost of transportation, whether incorporated or
consumed,;

2. quantities and unit costs of labor, including labor burdens such as social security and unemployment
insurance, fringe benefits such as health insurance required by agreement or custom (Labor Burdens shall
not include retirement plans qualified by minimum employment time, organizational fees or dues, legal or
related expenses, information technology training and the like);

3. quantities and unit utilization or rental costs of machinery and equipment, exclusive of hand tools,
whether rented from the Contractor or others;

4. quantities and unit costs of on-site supervision and field office personnel directly attributable to
production of the change and not included in Subparagraph 7.2.5.6;

5. quantities and unit costs of and insurance, use tax or similar related to the Work;

6. Overhead and Profit**;

7. quantities and unit premiums for all bond costs and permit fees on items 1 through above; and,

8. State Gross Receipts Tax (GRT);

* If pricing compounds, the compounding order shall be the same as listed items 1 - 8 of this Sub-
paragraph.

** Overhead and Profit (O&P): Overhead may include, but is not limited to, project management costs
such as time keeping, project accounting, main office expenses, estimating, processing of documents,
computers, minor tools and incidentals, may be added on top of items 1 through 5 above it shall include
the Fee proposed by the CM at Risk in its response to the Request for Proposals plus an allowance for
Overhead, provided that combined they do not exceed the following:
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7.26 Time-and-Material: If for the purpose of authorizing Work to proceed upon issuance on an
MCR prior to the Owner receiving proposal of costs, 5o that labor or material costs are to be
accumulated for later inclusion into a proposal to adjust the contract sum, the MCR must clearly state
conditions and limitations of time-and-material work to proceed under the change in Work with costs
to follow provision of the MCR. At a minimum, the MCR shall state the maximum allowable cost.
In addition, the Daily Job Report must reflect all appropriate detail on related Work, such as work
performed that day, number of workers, materials received and similar. A separate daity worker log
pust also be maintained that will be included in the proposed cost of the MCR:, The daily worker log
for each MCR, must list each worker, the type of work performed and the hours wotked, and must be
signed-off daily by an individual, agreed upon in the MCR, that may be the Project Superintendent,
In accordance with this Paragraph 7.2, proposal of costs shall be delivered by the Contractor within
Ten (10) days of issuance of MCR.

7.2.7 Audit: The Ovwner shall be entitled to audit the books and records of 2 Contractor or any
Subcontractor for any time-and-material or ncgotiated cost, such as those associated with a change in
the Work, to the extent that such books and records relate to the proposal or performance of such
Work. Such books and records shall be maintained by the Contractor for a period of three years from
the date of final payment under the prime Contract and by the Subconiractor for a period of three
years from the date of final payment under the subconiract, unless a shorter period is otherwise
authorized in writing.

7.2.8  The amount of credit to be allowed by the Contractor to the Owner for a deletion or change
which results in a net decrease in the Contract Sum shall be actual net cost as confirmed by the
Design Professional. When both additions and credits covering related Work or substitutions are
involved in a charige, the allowance for overhead and profit shall be figured on the basis of net
increase, il any, with respect to that change.

7.29 A proposed adjustment to Contract Sum and Contract Time submitted by Contractor for a
MCR indicates agreement of the Contractor therewith for the proposed Modification. The Design
Professional shall make recommendation to the Owner on the appropriateness of the proposed
adjustment. The Owner may, after evaluation of the proposal and review of the Design Professional's
recommendation, accept the Contractor's proposed adjustment to Contract Sum and finalize the
MCR. If Owner approves MCR, it shall be recorded for inclusion into a Change Order.

7.2.10 If the Contractor does not respond promptly with a proposal for adjustment to Contract Sum
and Contract Time relative to an MCR or disagrees with the method for adjustment, or; if there are
amounts or terms in dispute for such changes in the Work; the Design Professional on the basis of
reasonable expenditures or savings of those performing the Work attributable to the change in the
Waortk shall make a determination for purpose of settiement of dispute. That determination of
adjustment to the Contract Sumi and Contract Time shall be presented to the Owner and the
Contractor for consideration. 1f the Owner or the Contractor do not agree with the Design
Professional's determination, the provisions of Subpavagraph 7.2.11 shall apply. When the Owner
and Contractor agree with the determination made by the Design Professional concerning the
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7.2.11 The Owner shall, within fifteen (15) days of the determination made by the Design Professional
regarding adjustment to Contract Sum or Contract Time in accordance with Subparagraph 7.2.10, either:

1. accept the Design Professional's determination and, approve the MCR with the adjustment
recommended by the Design Professional and record the MCR as approved by the Owner to be included
into a Change Order; or

2. approve the MCR with an adjustment the Owner determines to be appropriate based on available
information and record the MCR as approved by the Owner to be included into a Change Order.
Adjustment to Contract Sum in accordance with this Subparagraph 7.2.11 shall be subject to the right of
Contractor to disagree and assert a claim in accordance with Paragraph 4.3,

7.2.12 Partial agreement of an adjustment to Contract Sum or Contract Time relative to a MCR may be
allowed by the Owner only if adjustment to Work, requested by the MCR, can be subdivided into
independent parts. In the event of such subdivision; MCR shall be broken into separate parts with alpha
suffixes such as MCR 2A, MCR 2B and so on.

7.2.13 Periodically, approved MCR's shall be accumulated by the Owner or Design Professional into a
Change Order in accordance with Paragraph 7.3.

7.3 CHANGE ORDERS
7.3.1 A Change Order is a written instrument prepared by the Design Professional and signed by the
Owner; NMED, Contractor and Design Professional, stating their agreement upon:

1. change in the work as made by finalized Modification / Change Request(s) that has been previously
approved by the Owner or authorized in accordance with Sub-paragraphs 7.2.8 or 7.2.9.;

2. amount of the adjustment, if any in the Contract Sum resultant of approved MCR(s);

3. extent of the adjustment, if any, in the Contract Time related to approved MCR(s); or,

4. if disagreement on adjustment in the Contract Time, parties agree to postponement of inclusion of any
adjustment to Contract Time into a Change Order; however, all Contractor proposed or Owner offered
adjustment(s) to time shall be incorporated into a Change Order prior to Substantial Completion in
accordance with Subparagraph 9.8.6.

POSTPONEMENT OF ADJUSTMENT TO CONTRACT TIME LANGUAGE: "At the time of this Change Order, there is
no agreement on adjustment to the Contract Time related to MCR(s) XX, XX, XX and XX. The
Contractor, without prejudice and without waiving any rights to such claim for adjustment to Contract
Time in relation to these MCR(s), agrees to postpone claim in accordance with Paragraph 7.3 of the
General Conditions."

7.3.2 Methods used in determining adjustments to the Contract Sum include those listed in Paragraph 7.2.
Proposals submitted that do not follow the requirements under Paragraph 7.2 will be returned to be
resubmitted prior to processing.
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7.4 MINOR CHANGES IN THE WORK

741 The Design Professional will have authority to order Supplemental Instructions for minor
changes in the work not involving adjustment in the Contract Sum or extension of the Contract Time
and not inconsistent with the intent of the Contract Documents, Such changes shall be effected by
written order and shall be binding on the Owner and Contractor, The Contractor shall carry out such
written orders promptly.

ARTICLE S8 TIME

8.1 DEFINITIONS

8.1.1  Unless otherwisc provided, Contract Time is the period of time, including authorized
adjustments, allotted in the Contract Documents for Substantial Completion of the Work.

81.2 The date of commencement of the Work is the date established in the Agreement,

81.3  The date of Substantial Completion is the date certificd by the Design Professional in
accordance with Paragraph 9.8,

814  The term "day" as used in the Contract Documents shall mean calendar day unless otherwise
specifically defined.

8.2 PROGRESS AND COMPLETION

8.2.1  Time limits stated in the Contract Documents are of the essence of the Contract, By
executing the Agreement the Contractor confirms that the Contract Tiine is a reasonable period for
performing the Work,

8.2.2  The Contractor shall not knowingly, except by agreement or instruction of the Owner in
writing, prematurely commence operations on the site or elsewhere prior to the effective date of
insurance required by Article 11 to be furnished by the Contractor and Owner. The date of
commencement of the Work shall not be changed by the effective date of such insurance, Unless the
date of commencement is established by the Contract Documents, a Notice to Proceed shall be given
by the Owner that shall establish the commencement of the Contract Time as provided by the
Contract Documents,

8.23 The Contractor shall proceed expeditiously with adeguate forces and shall achicve
Substantial Completion within the Contract Time,

8.2.4  The Owner shall not be liable to the Contractor for additional time or money if the
Contractor submits a progress report or construction schedule expressing an intention to achicve
completion of the Work prior to the Contract Time and then is not able to achieve intended
accelerated schedule regardless of the reason.
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8.3 DELAYS AND EXTENSIONS OF TIME

8.3.1  Ifthe Contractor is delayed at any time in the commencement or progress of the Work by an
act or neglect of the Owner or Design Professional, or of a separate contractor employed by the
Owner, or by changes ordered in the Work, or by labor disputes, fire, unusual delay in deliveries,
unavoidable casualtics or other causes beyond the Conlractor's control, or by delay authorized by the
Owner pending mediation and arbifration, or by other canses which (he Design Professional and the
Owner determine may justify delay, then the Contract Time shall be extended by Modification in
accordance with Article 7 for such reasonable time as the Design Professional in concurrence with
the Owner may defermine.

8.3.2 Exiensions of titne not associated with modifications ar changes to the Work shall not be
allowed to increase the Contract amount for overhead ot for any other reason and shall strictly apply
toward liquidated damages.

8.3.3 Claims relating to time shall be made in accordance with applicable provisions under
Paragraph 4.3,

8.4 CONTRACT TIME AND LIQUIDATED DAMAGES

8.4.1  The Contractor agrees that the Work will be prosecuted regularly, diligently and without
interruption at such rate of progress as will ensure comptetion within the Contract Time. It is
expressly understood and agreed, by and between the Contractor and the Owner, that the Contract
Tiime is a reasonable time far completion of the Work, taking into consideration the average climate
range and usual industrial conditions prevailing in the locality of the Project, If the Contractor
neglects, fails or refuses to complete the Work within the Coniract Time, or any proper extension
granted by the Owner, then the Contractor agrees to pay the Owner the amount specified in the
Contract Documents, ftot as a penalty, but as lignidated damages.

B.4.2 The partics agree that the amount of the likely damage to the Owner for such delay is
difficult to ascertain at the time of execution of this Agreement, but that a reasonable estimate of
such damages for delay is set forth in the contract Documents, Liquidated damages may be deducted
from any monthly progress paymenis due to the Contractor or from other monies being withheld
from the Contractor when a reasonable estimate of expected Substantial Completion can be
determined by the Owner.

8.4.3  Final accounting of Liquidated Damages shall be determined at Substantial Completion and
the Contractor and Surety are liable for any liguidated damages over and above unpaid balance held
by the Owner.

ARTICLE9 PAYMENTS AND COMPLETION
9.1 CONTRACT SUM
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9.1.1 The Contract Sum is stated in the Agreement and, including authorized adjustments, is the total
amount payable by the Owner to the Contractor for performance of the Work under the Contract
Documents.

9.2 SCHEDULE OF VALUES

9.2.1 Before the first Application for Payment, the Contractor shall submit to the Design Professional a
schedule of values allocated to various portions of the Work, prepared in such form and supported by
such data to substantiate its accuracy as the Design Professional may require. Support data shall include
accounting of all Project costs distributed to Level 2 UniFormat™ convention. The schedule of values,
upon acceptance by the Design Professional with the Owner's prior approval, shall be used as a basis for
reviewing the Contractor's Application for Payment.

9.2.1.1 Gross Receipts Tax shall be indicated for the total amount of all items included in the Schedule of
Values. In the event of a GRT rate change, the Contractor shall submit an MCR requesting an adjusted
amount on balance to complete the Contract.

9.2.1.2 If NMED Construction Programs Bureau (CWSRF) funding is provided to the Project, individual
line items of the Schedule of Values shall be allocated to the various portions of the CWSRF Work,
prepared in such form and supported by such data to substantiate its accuracy as the Design Professional
and the CWSRF may require.

9.2.2 To protect the Owner from the significant liability and arduous accounting efforts required by
lingeritig documentation and close-otit work, thie Schedule of Values shall provide a separate lirie item
titled "Documentation and Close-Out" to provide a value consistent with and appropriate to required
documentation provisions throughout the Contract including those required by Subparagraph 4.2.4.3 and
Paragraph 9.10. The value of the Documentation and Close-Out line item shall not be less than the
following;:

For a total Contract amount  Documentation and Close-

excluding tax of: Out amount
less than $20,000 $0
20,001 - 75,000 6,000
75,001 - 100,000 8,000
100,001 - 200,000 10,000
200,001 - 350,000 15,000
350,001 - 500,000 25,000
501,001 - 1,000,000 50,000
1,000,001 - 1,500,000 - 70,000
1,500,001 - 2,000,000 90,000
.2,000,001 - 3,000,000 120,000

for each additional million add 30,000
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9.2.2.1 If requested in writing by the Contractor, and in the sole opinion of the Owner, the Contractor is in full
compliance with the documentation requirements of the Contract including the provisions of Subparagraph 4.2.4.3,
the Documentation and Close-Out Schedule of Value line item may be reduced each month prior to Substantial
Completion up to five percent (5%) of the originally scheduled amount or one thousand dollars ($1,000), whichever
is greater, providing that the Documentation and Close-Out line item is not reduced to less than fifty percent (50%)
of the original amount required until which time that Close-Out is complete as required by Paragraph 9.10.

9.3 APPLICATIONS FOR PAYMENT

9.3.1 No later than the 25th of each month, the Contractor shall submit to the Design Professional an itemized
Application for Payment for operations completed in accordance with the Schedule of Values for that month. Such
application shall be supported by such data substantiating the Contractor's right to payment as the Owner or Design
Professional may require such copies of requisitions from Subcontractors and material suppliers. No Applications
for Payment will be processed until the initial Schedule of Values is received and approved by Design Professional
with concurrence from the Owner and for subsequent payment applications; the Project Schedule has been updated
in accordance with Subparagraph 3.10.1. As a part of the request for payment, the contractor shall submit current
record drawings to the Engineer for verification. In addition, the owner must have received weekly payroll from the
contractor.

9.3.1.1 No Application for Payment may include more than:

1. ninety-five percent (95%) of the scheduled value of any work requiring testing prior to testing and verification of
testing by the Design Professional to meeting requirements of the Contract Documents;

2, ninety percent (90%) of the scheduled value for systems that require, as a part of acceptance of the Work, testing
or balancing including, but not limited to, mechanical heating, air-conditioning and electrical distribution until
testing, balancing or other verification required by the Contract Documents has been completed and verified as
acceptable by the Design Professional.

9.3.1.2 Such applications may not include requests for payment for portions of the Work for which the Contractor
does not intend to pay to a Subcontractor or material supplier, unless such Work has been performed by others
whom the Contractor intends to pay.

9.3.2 Unless otherwise provided in the Contract Documents, payments shall be made on account of materials and
equipment delivered and suitably stored at the site for subsequent incorporation into the Work. Any payments for
such materials or equipment shall be conditioned upon the Contractor's demonstration that they are adequately
protected from weather, damage, vandalism and theft and that such materials or equipment have been inventoried
and stored in accordance with procedures established by or approved by the Owner. If approved in advance by the
Owner, payment may similarly be made for materials and equipment suitably stored off the site at a location agreed
upon in writing and with sufficient Contractor provided insurance against loss, and with Owner named as co-
insured, to cover the value of stored materials and their transport to the Project.

9.3.3 The Contractor warrants that title to all Work covered by an Application for Payment will pass to the Owner
no later than the time of payment. The Contractor further warrants that upon submittal of an Application for
Payment all Work for which Certificates for Payment have been previously issued and payments received from the
Owner shall be free and clear of claims, security interests or encumbrances in favor of the Contractor,
Subcontractors, material suppliers, or other persons or entities making a claim by reason of having provided labor,
material suppliers and equipment relating to the Work. The Contractor additionally warrants that all As-Built
drawings accurately depict completed Work covered by an Application for Payment, inclusive of all trades and
inclusive of, but not be limited to, actual locations and installed types, brand, model number and similar of all Work
including ducts, pipes, conduit, equipment, walls and site utilities.
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interests or ehcumbrances in favor of the Contractor, Subcontractors, material suppliers, or other
persons or entities making a claim by reason of having provided tabor, material suppliers and
equipment relating to the Work. The Contractor additionally warrants that all As-Built drawings
accurately depict completed Work covered by an Application for Payment, inclusive of all trades
and inclusive of, but not be limited to, actual locations and installed types, brand, model number
and similar of all Work including ducts, pipes, conduit, equipment, walls and site utilities.

9.4 CERTIFICATES FOR PAYMENT

9.4.1 Application for Payment must be submitted to the Design Professional no fater than the 25®
of the month for which the application is being made. The Design Professional will review with the
Owner the accuracy and appropriateness of the application and, within five (5) days after receipt of
the Contractor's Application for Payment, cither issuc to the Qwner a Certificate for Payment, with a
copy to the Contractor, for such amount as the Design Professional determines is properly due, or
notify the Conitractor and Owner in writing of the Design Professional's reasons for withholding
certification in whole or in part as provided in Subparagraph 9.5.1. Tn no event will the Owner
accept or process a Certification for Payment received after the 10" of the month following the
month for which the application is being made. Certifications for Payment received after the 10" of
the monih "owner-cut-ofi-date” will be processed along with the following month's applications and
will not be considered in default of the provisions of Subparagraph 9.4.3,

9.42 The issuance of a Certificate for Payment will constitute a representation by the Design
Professional to the Owner, based on the Design Professional's evaluation of the Work and the data
comprising the Application for Payment, that the Work has progressed Lo the point indicated and that,
to the best of the Design Professional's knowledge, information and belicf, the quality of the Work is
in accordance with the Contract Documents and that As-Built drawings are current to actuat Work
completed. The forcgoing representations are subject to an ¢valuation of the Work for conformance
with the Contract Documents upon Substantial Completion, to resulis of subsequent tests and
inspections, to correction of minor deviations from the Contract Documents prior to completion and
to specific qualifications expressed by the Design Professional. The issuance of a Certi ficate for
Payment will further constitute a representation that the Contractor is entitled to payment in the
amount certified.

9.43 The Owner will issue payment to the Contractor in the amount certified in the approved
Certificate for Payment within twenty-one (21) days from the end of the progress payment period
which shall be the end of the monih for which the Certificate of Payment is made. The five (5) days
allowed the Design Professional for review in Subparagraphs 4.2.5 and 9.4.1 are partially included in
the twenty-one (21) day period.

9.5 DECISIONS TO WITHHOLD CERTIFICATION

9.5 The Design Professional may withhold a Certificate for Payment and may asscss Liquidated
Damages in accordance with Paragraph 8.4, in whole or in part, to the extent reasonably necessary to
protect the Owner, if in the Design Professional's opinion the representations to the Qwner required
by Subparagraph 9.4.2 cannot be made. If the Design Professional is unable to certify payment in the
amount of the Application, the Design Professional will notify the Contractor and Owner as provided
in Subparagraph 9.4.1, If the Contractor and Design Professional cannot agree on a revised anount,
the Design Professional will promptly issue a Certificate for Payment for the amount for which the

GENERAL CONDITIONS 00 7200 - 53

DUB_v.2.0_ 04,0213



Design Professional is able lo make such representations (o the Owner. The Design Professional
may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may
nuilify the whole or a part of a Certificate for Payment previously issued, o such extent as may be
necessary in the Design Professional's opinion to protect the Owner {rom loss for which the
Contractor is responsible, including loss resulting from acts and omissions described in
Subparagraph 3.3.2, because of:

1. defective Work not remedied;

2. third patty claims filed or reasonable evidence indicating probable filing of such claims

unless security acceptable to the Owner is provided by the Contractor;

3. failure of the Contractor to make payments properly to Subcontractors or for laber, materials

or equipmment;

4. reasonable evidence that the Work cannot be completed for the unpaid balance of the

Contract Sum,;

§. damage to the Owner or another contractor;

6. reasonable evidence that the unpaid batance would not be adequate to cover actual or

liquidated damages for the anticipated delay; or

7. persistent failure to carry out the Work in accordance with the Contract Documents.

9.52 When the above reasons for withhiolding certification are removed, certification will be made
for amounts previously withheld.

9.6 PROGRESS PAYMENTS

9.6.1  Affer the Design Professional has issued a Certificate for Payment, the Owner shall make
paymient in the manner and within the tinte provided in the Contract Documents.

9.6.2 The Contractor shall promptly pay each Subcontractor and supplier, upon receipt of payment
from the Qwner, out of the amount paid to the Contractor on account of such Subcontractor's portion
of the Work, the amount to which said Subcontractor is entitled, reflecting percentages actually
retained, if any, from payments to the Contractor on account of such Subcontractor's portion of the
Waork. The Contractor shall, by appropriate agreement with each Subcontractor, require each
Subcontractor to make payments in a similar manner. 1t is the Contractor's responsibility to comply
with § $7-28-5(C) of the New Mexico Retainage Act, requiring Contractors to make prompt payment
to Subcontractors for work performed within seven (7) days after receipt of payment from the Qwner
or pay interest for failing to make prompt payment.

9.6.3 The Design Professional will on request, furish to a Subcontractor information rogarding
percentages of completion or amounts applied for by the Contractor and action taken thereon by the
Design Professional and Owner on account of portions of the Work done by such Subcontractor,

9.6.4 Neither the Owner nor Design Professional shall have an obligation to pay or 1o see to the
payment of money 10 a Subcontractor except as may otherwisc be required by law.

9.6,5 TPayment to material suppliers shall be treated in a manner similar to that provided in
Subpatagraphs 9.6.2,9.6.3 and 9.6 4.
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9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the
Project by the Owner shall nol constitute acceptance of Work not in accordance with the Contract
Documents.

9.6.7 Payments received by the Contractor for Work properly performied by Subcontractors and
supplicrs shall be held by the Contractor for those Subcontractors or suppliers who performed Work
or furnished materials, or both, under contract with the Contractor for which payment was made by
the Owner. Nothing contained hercin shall require money 1o be placed 11 a separate account and not
commingled with money of the Contreactor, or create any fiduciary liability or tort liability on the part
of the Contractor for breach of trust or entitle any person or entity to an award of punitive damages
against the Contractor for breach of the requiremients of this provision,

9.7 FAILURE OF PAYMENT

9.7.1  If the Owner does not pay the Contractor the amount approved by the Design Professional or
the Design Professional does not approve the application for payment then, within forty-five (45)
days from the end of the progress payment period, Contractor may, upon seven (7) additional days
written notice to the Owner and Design Professional, stop the Work until payment of the amount
owing has been received. Unless Conlractos's action was improper or if the amount ¢laimed is shown
not to have been due, the Contract Time shall be extended appropriately and the Contract Sum shall
be increased by the amount of the Contractor's reasonable costs of shut-down, delay and start-up,
plus interest as provided for in the Contract Documents. In the event of a wrongful Stop-Work, the
Contractor shall remain responsible to the Owner for delivering the Project in accordance with the
Contract Documents.

9.8 SUBSTANTIAL COMPLETION

9.8.1 Substantial Completion is the stage it the progress of the Work when the Work or designated
portion thereof is complete and in compliance with the Contract Documents except for minor items
so that the Owner can completely oceupy or fully utilize the Work for its intended use. Owner's
Oceupancy under conditional approval by public authoritics baving jurisdiction over the Work, or
occupancy of 4 facility or otherwise utilizing the Work under duress, shall not be considered
Substantial Completion.

9.8.2 When the Contractor considers that the Work, or a portion thereof which the Owner agrees to
accept separately, is substantially complete, the Contractor shall promptly prepare and submit fo the
Design Professional a comprehensive Contractor's Punch List inclusive and all incompléte and non-
compliant Work to be completed or corrected prior to final payment, as well as, the requirements of
Subiparagraph 9.10.2.

9.8.3 The Contractor shall submit along with the punch list a separate and detailed Closcout
Schedule indicating the date of Final Completion and all work to be completed before Final
Completion including Close-Out requirements as provided in Paragraph 9.10. Failure to include any
item on punch list does not alter the responsibility of the Contractor to complete all Work in
accordance with the Contract Documents.
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9.8.4 Upon receipt of the Contractor's Punch List and Closeout Schedule, the Design Professional
will within ten (10) days make an inspection o determine whether the Work or designated portion
thereof is substantially complete. If the Design Professional's inspection discloses any item, whether
or not included on the Contractor’s list, which is not sufficiently complete in accordance with the
Contract Documents so that the Owner can oceupy or utilize the Work or designated portion thereof,
as it is fully intended and designed to be used , the Contractor shall complete or correct such item
upon inspection by the Design Professional to determine Substantial Completion. In the event the
Work does appear Substantially Complete, the Design Professional will review the Contractor's
Punch List for completeness required for issuance of Substantial Completion. The Contractor shall
be responsible for cost of excessive Design Professional time and effort in completing list of
incomplete and non-compliant Work not included in Contractor's Punch List or otherwise due to
Contractor's neglect of responsibilities of Subparagraph 9.8.2.

9.8.5 When the Work or designaied portion thereof is substantially complete, the Design
Professional will prepare a Certificate of Substantial Completion, with the Owner's prior approval,
which shall establish the date of Substantial Completion, shall establish responsibilities of the Owner
and Contractor for security maintenance, heat, utilities, damage to the Work and insurance, and shat
fix the time within which the Contractor shall {inish all items on the list accompanying the
Certificate in accordance with Subparagraph 9.8.2..

9.8.6  Warranties shall be in accordance with this Subparagraph 9.8.6 and Paragraph 12.2 and shall
include all components and equipment required by the Contract Documents. All Work shall be
warranted for the greater ofX
1. a minimum of one (1) year from the date of Substantial Completion;
2. one (1) year from the date of first installation in accordance with Subparagraph 12.2.2.2;
3. one (1) year from the date of replacement duc o failure such that; each component of the
Work must not fail for a one (1) year period regardless of the date of Substantial Completion;
4. that required by the Contract Documents; or,
5. that provided in the Certificate of Substantial Completion that will become an addendum 1o
the Contract.
Owner and Contractor may, by mutual agreement, amend the Contract at Substantial Completion to
include Performance Bonding, extended warranty, on-site maintenance, subsequent testing,
scheduled replacement or other mutually agreeable terms,

9.8.7  Any postponement(s) of inclusion(s) of adjustrnent(s) to Contract Time in accordance with
Subparagraph 7.3.1.4 shall be included into a MCR for agreement and then into a Change Order prior
to Certificate of Substantial Completion. If the Contractor and the Qwner do not agree on Contractor
proposal, the Design Professional on the basis of evidence that critical path of work flow was
reduced or expanded attributable to the change(s) in the Work with evidence being differences in
Contractor's initial and current schedules and other evidence, shall make an determination for
purpose of settlement of dispute. That determtination of adjustment to the Contract Time shall be
presented to the Owner and the Coniractor for consideration. When the Owner and Contractor agree
with the determination made by the Design Professional conceming the adjustments in the Contract
Time such agreement shall be effective immediately, upon Contractor’s written approval, and shall be
recorded by preparation and execution of an appropriate MCR that shall be approved by the Owner.
If after five (5) days the Owner or Contractor cannof agree with the determination made by the
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Design Professional regarding adjustment to Contract Time, then the Design Professional may order
the preparation and exccution of an appropriate MCR and:
1. if the Contractor is in disagreement, the MCR shall be recorded as approved by the Owner to
be included in a Change Order;
2. ifthe Owner is in disagreement, the MCR shall be recorded as "approved by dispute
resolution authority of the Design Professional in accordance with this Subparagraph 9.8.7 to be
included into a Change Order; and,
3. cither approval shall be subject to the right of either party to disagree and assert a claim in
accordance with Article 4.

9.8.8 Liquidated Damages shall be determined in accordance with Paragraph 8.4.

9.89 The Certificate of Substantial Completion shall be submitted to the Contractor and
Contractor shall submit for consent of surety, if required, for written acceptance and following
acceptanice, the Owner shall make payment to Substantial Completion. Such payment shall be
adjusted for Work that is incomplete or not in accordance with the requirements of the Contract
Documents.

9.9 PARTIAL OCCUPANCY OR USE

9.91 The Owner may occupy of use any completed or partially completed portion of the Work at
any stage provided such ocoupancy or use is consented to by the insurer as required under Clanse
11,4.1.3 and authorized by public authorities having jurisdiction over the Work. Such partial
accupancy or use may commence whether or not the portion is substantially complete, provided the
Owner and Contractor have commnanicated in writing the responsibilities for payments, security,
maintenance, heat, utilities, damage to the Work and insurance, and have agreed in writing
concerning the period for correction of the Work and commencement of warranties, if different from
the Contract Documents, When the Coniractor considers a portion substantially complete, the
Contractor shall prepare and submit a list to the Design Professional as provided under Subparagraph
9.8.2. The stage or the progress of the Wark shall be determined by wriiten agreement between the
Owner and Contractor or, if no agreement is reached, then by decision of the Design Professional.

9.9.2 Immediately prior to such partial oceupancy or use, the Owner, Contractor and Design
Professional shall joinily inspect the area to be occupied or portion of the Work to be used in order to
determine and record the condition of the Work.

9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work
shall not constitute acceptance of work not complying with the requirements of the Contract
Documents,

9.10 CLOSE-OUT REQUIREMENTS
9.10.1 Before final completion in accordance with Paragraph 9.11 can be achieved all Work must
be complete and accepted including the requirements under Paragraph 9.10 including:
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1. Substantial Conpletion in accordance with Paragraph 9.8;

2, Work associated with Punch List(s);

3. testing, batance or performance operations complete and in agreement thai associated work is
in compliance with the Contract Documents and verified as such by the Design Professional;

4. one hard copy and one electronic capy in .pdf format of final approved test, balance or
performance report(s) complete with directory of contents submitted to Owner;

5. As-Built drawings delivered in accordance with Subparagraph 3.11.1;

6. wrilten certification signed by Owner of delivery and stocking of extra material, cquipment
or components required by the Contract Documents at a location established by the Owner;

7. delivery of all warrantics required by the Contract Documents;

8. all keys, passes, codes, software or other methods or components of control or security which
have been correctly and adequately accounted for and closed-out; and,

9. up-loading of all Close-Out documents into CIMS including scans of Building Code
Approvals and other code certifications, Substantial Completion documents, Punch Lists,
Warranties, O&M Manuals, Training Sign-off, Extra Stock Sign-off, Final Completion
documents, and Bquipment inventory information as required in Division 01.

| exception: Up-loading of Final Completion documents shall be loaded into CIMS within seven (7)
| days of availability.

9.10.2 The Contractor shall prepare a scparate Close-Out Punch List listing all requirerents of
Subparagraph 9.10.1 and the status of each, whether completed or not and the expected completed
date of each component of the list. The Close-Out Punch List shall be a separate part and a subset of
the Contractor's Punch List required for Substantial Lompleticn in accordance with Subparagraph
9.8.2. At completion of the List, the Contractor shall state in writing to the Design Professional that
the Close-Out Punch List has been completed and request a Close-Out Meeting with the Design
Professional and the Owner. The Design Professional shall schedule such mecting within ten (10)
days of the request, or ofherwise reply in writing to the Contractor why the request is pre-mature. At
the Close-Out Meeting, all requirements to achieve close-oul will be verified, and if Work is found to
be complete, the Design Professional, with concurrence from the Owner, shall provide writtén
approval of Contractor's completion of closc-out requirements within five (5) days of the conclusion
of the meeting.

9.10.3 The balance at Substantial Completion of the Schedule of Values line item for Documents
and Close-Qut in accordance with Subparagraph 9.2.2 shall only be approved for payment when all
requirements under Paragraph 9.10 are complete, No partial payment of the Close-Out balance will
be considered. Contractor agrees that Close-Out Requirements, in accordance with Paragraph 9.10,
are part of the value of Work defined by the Contract Documents and shall not be construed to mean
retainage. Any variation or deviation from this Paragraph 9.10 shall be made through an appropriate
Modification in accordance with Article 7.

911 FINAL COMPLETION AND FINAL PAYMENT
9.11.1 Following completion of ¢lose-out requirements in accordance with Paragraph 9.10, and
upon receipt of a written notice from the Contractor that the Work is ready for final inspection and
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acceptance and upon receipt of a final Application for Payment, the Design Professional will
promptly make such ingpection and, when the Design Professional finds the Work acceptable under
the Contract Documents and the Contract fully performed, the Design Professional will promptly,
with the Ownexr's prior approval, issue a Certificate of Final Completion and following approval by
all parties, a fina) Certificale for Payment each stating that 1o the best of the Design Professional’s
knowledge, information and belief and on the basis of the Design Professional's or Design
Professional's Project Represenfative’s on-site visits and inspections, the Work has been completed
in accordance with terms and cotditions of the Contract Documents and that the entire balance found
10 he duc the Contractor and nofed in the final Certificate is due and payable. The Design
Professional's issuance of Certificate of Final Completion and final Certificate for Payment will
constitute a further representation that conditions listed in Subparagraphs 9.10 and 9.11.2 have been
fulfilled as precedent to the Contractor's being entitled to final payment.

9.11.2 Final payment shalt not become due until the Contractor submits to the Design Professional:

1. an affidavit that payrolls, bills for subcontracts, materials and equipment, and other
indebtedness connected with the Work for which the Owner or the Owner's property might be
responsible or encumbered (less amounts withheld by Owner) have been paid or otherwise
satisfied;

2. acertificate evidencing that insurance required by the Contract Documents to remain in force
after final payment is currently in effect and will not be canceled or allowed to expire until at
least forty-five (45) days following written notice to the Owner;

3. a writlen statement that the Contractor knows of no substantial reason that the insurance wilf
not be renewable to cover the period required by the Contract Documents;

4, consent of surety, if any, to final payment;
§. releases and waivers of claims of all Subcontractors, and suppliers; and,

6. ifrequired by the Owner, other data establishing payment or satisfaction of obligalions, such
as recéipts, releases and waivers, clairis, security interests or encumbrances arising out of the
Contract, to the extent and in such form as may be designated by the Owner, If a Subcontractor
or other entity refuses to furnish a release or waiver required by the Owner, the Contractor may
furnish a bond satisfactory to the Owner to indemnify and protect the Owner.
If any claim remains unsatisfied after payments are made, the Contractor shall refund to the Owner
all money that the Owner may be compelled to pay in discharging such claim, including all costs and
reasonable attorney's fecs.

9.11.3 If, after Substantial Completion of the Work, Final Completion thereof is materially delayed
through no fault of the Coniractor or by issuance of changes in the Work affecting Final Completion,
and the Design Professional so confirms, the Owner shall, upon application by the Contractor and
certification by the Design Professional, and without terminating the Contract, make payment of the
balance due for that portion of the Work fully completed and accepted. If bonds have been
furnished, the written consent of surety to payment of the balance due for that portion of the Work
fully completed and accepled shall be submitted by the Contractor fo the Design Professional prior to
certification of such payment. Such payment shall be made under terms and conditions governing
final payment, except that it shall not constitute a waiver of Claims.
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9.11.4 The making of final payment shall constitute a waiver of Claims by the Owner except those
ariging from:

1. Claims, security interests or encumbrances arising out of the Contract and unsettled;

2. failure of the Work to comply with the requirements of the Contract Documents; or

3. terms of special warranties required by the Contract Documents.

9.11.5 Acceptance of final payment by the Coniractor, a Subcontractor or supplicr shall constitute a
waiver of Claims by that payee, except those previously made in writing and identified by the payee
as unsettled at the time of final Application for Payment.

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY

10.1 SAFETY PRECAUTIONS AND PROGRAMS

10.4.1 The Contractor shall be responsible for initiating, maintaining and supervising all safety
precautions and programs in connection with the performance of the Contract. The Gwner may, but
is under no obligation, point out unsafe conditions or operations.

10.1.2 The Contractor shall at all times conduct operations and take precautions under this Contract
in a manner to avoid risk or bodily harm to petsons on or around the Work site and to avoid risk of
damage to any property. The Contractor shall continuously inspect the construction operations and
shall cause Subcontractors and all other entities on or around the Projéct to be aware of dangers or
risks and to comply with applicable health or safety Jaws, codes, standards and regulations applicable
to the locale where the Project 1s located.

10.2 SAFETY OF PERSONS AND PROPERTY

10.21 The Contractor shall take reasonable precautions for safety of, and shall provide reasonable

protection to prevent damage, injury or loss to:
1. employees on the Work and othér persons who may be affected thereby and shall include
clean waork site, well maintained equipment, barricades, safety awareness programs or whatever
effort that will best accomplish required protection;
2. students, staff and public cither nearby or within the Project site that shall include re-routing
pedestrian ways, re-routing traffic, providing signage, building of bridges, barricades, pedestrian
tunnels, or whatever effort that will best accomplish required protection;
3. Work and materials and equipment to be incorporated therein, whether in storage on or off
the site, under care, eustody or control of the Contractor or the Contractor's Subcontractors; and
4. other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements,
voadways, structures and utilitics not designated for removal, relocation or replacement in the
cowrse of construction.

10.2.2 The Contractor shall give notices and comply with applicable laws, ordinances, rules,
regulations and lawful orders of public authorities bearing on safety of persons or property or their
protection from damage, injury or loss.
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10.2.3 The Contractor shall erect and maintain, as required by existing conditions and performance
of the Contract, reasonable safeguards for safety and protection, including posting danger signs and
other warnings against hazards, promulgating safety regulations and notifyiing owners and users of
adjacent sites and utilities.

10.2.4 When usc or storage of explosives or other hazardous materials or equipment ar unusual
methods are necessary for execufjon of the Wark, the Contractor shall exercise ntmost care and caryy
on such activities under supervision of properly qualified personnel.

10.2.5 The Contractor shali promptly remedy damage and loss {other than damage or loss insured
under property insurance required by the Contractor Documents) to property referred to in
Subparagraphs 10.2.1.3 and 10.2.1.4 caused in whole or in part by the Contractor, a Subcontractor, or
anyone directly or indirectly employed by any of them, or by anyone for whose acts they may be
lisble and for which the Contractor is responsible, except damage or loss attributable to acts or
omissions of the Owner or Design Professional or anyone directly or indirectly employed by either of
them, or by anyone for whose acts cither of them may be liable, and not attributable to the faalt or
negligence of the Contractor. The Toregoing obligations of the Contractor are in addition to the
Contractor's obligations stated throughout the Contract Documents.

10.2,6 The Contractor shall designate a responsible member of the Contractor's organization at the
site whose duty shall be the prevention of accidents. This person shall be the Contractor's
superintendeat, unless otherwise designated by the Contractor in writing to the Owner and Design
Professional.

10.2.7 The Contractor shall report in writing to the Owner and the Design Professional within five
(5) days of an accident arising out of or in connection with the Work which caused lost time injury,
personal injuty, déath or property damage, giving full details and statements of any witnesses. In
cases of serious bodily injury, death or serious property damage, Contractor shall immediately
conttact the proper authorities, as well as, Owner and Design Professional by the most expeditious
means,

10.3 HAZARDQUS MATERIALS

10.3.1 if reasonable precautions will be inadequate to prevent foreseeable bodily injury or death to
persons resulting from a material or substance, including but not limited to asbestos or
polychlorinated biphenyl (PCB), encountered on the site by Contractor, the Contractor shall, upon
recognizing the condition, immediately stop Work in the affected area and immediately report the
condition to the Owner and Design Professional in writing.

10.3.2 The Owner shall obtain the services of a properly licensed testing laboratory to verify the
presence or absence of the material or substance reported by the Contractor and, in the event such
material or substance is found to be present, to obtain the services of a remediation contractor to
remove the hazard and to verify that it has been rendered harmless, When the material or substance
has been rendered harmless, Work in the affected area shall resume upon written sgreement of the
Owner and Contracior. The Contract Time adjusted as provided in Article 7. "Rendered Harmless”
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shall mean that the levels of such materials are less than any applicable exposure levels, including
but not limited to EPA regulations,

10.4  The Owner shalt not be responsible under Paragraph 10.3 for materials and substances
brought to the site by the Contractor.

10.5  If, without negligence on the part of the Contractor, the Contractor is held liable for the cost
of remediation of a hazardous material or substance solely by reason of performing Work as required
by the Contract Documents, the Contract shall be equitably adjusted in accordance with Article 7,

10.6 EMERGENCIES

10.6.1 Jn an emergency affecting safety of persons or property, the Contractor shall use its best
efforts to prevent threatened damage, injury or loss. Additional compensation or extension of time
claiméd by the Contractor on account of an emergency shall be determined as provided in Paragraph
4.3 and Article 7.

ARTICLE 11 INSURANCE AND BONDS
11.1  LIABILITY INSURANCE
11.1.1 The Contractor and Subcontractors shall purchase from and maintain in a company or
companies lawfully authorized to transact insurance in New Mexico, insurance that shall protect the
Contractor and Subcontractors from claims set forth below, which may arise out of or result from
operations under the Contract and for which the Contractor and Subconfractors may be legally hable,
whether siich operations be by the Contractor and Subcontractors or by anyone direcily or indircetly
employed by any of them, or by anyone for whose acts any of them may be liable:
1. claims under Workers' Compensation, Disability Benefit and other similar Employee Benefit
Acts, which are applicable to the Work to be performed;
2. claims for damages becausc of bodily injury, occupational sickness or disease, or death of
the Contractor's employees;
3. claims for damages because of bodily injury, sickness or diseasc, ot death of any person
other than the Contractot's employees;
4. claims for damage for personal injury,
5. claims for damages, other than to the Work itself, because of injury to or destruction of
tangible property, including loss of use resulting there from;
6. claims for damages because of bodily injury, death of a person property damage arising out
of ownership, maintenance or use of a motor vehicle;
7. claims for bodily injury or property damage arising out of completed operations; and
8. claims involving contractual lability insurance applicable to the Contractor's obligations
under Paragraph 3.18. _
Provision of insurance does not limit the liability of the Contractor under 3.18.1 herein.
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11.1.2 The Contractor shall ensure that liability insurance is maintained in accordance with Article
11 and may, at Coniractor's option, either insure the activities of Subconiractors or require them to
maintain insurance to cover all claims in Article 11. If the Owner is damaged by the failure ot
neglect of the Contractor to maintain insurance as described above, then the Contractor shall be
liable for all costs and damages properly attributable thereto,

11.1.3 The insurance requited by Subparagraph 11.1.1 shall be written for not less than limits of
liability specified heréin or required by law, whichever coverage is greater. Coverage, shall be
written on an occutrence basis and shalf be maintained without interruption from the date of
commencement of the Work until date of Final Payment and termination of any coverage required (w
be maintained after final payment.

11.1.4 Certificates of Insurance acceptable to the Owner shall be filed with the Owner prior to
commencement of the Work. These certificates and the insurance policies required by this Paragraph
11.1 shall contain a provision that coverages afforded under the policies will not be canceled or
allowed to expire until at least forty-five (45) days prior writlen notice has been given to the Owner.
If any of the foregoing insurance coverages are requested to remain in force after final payment and
are reasonably available, an additional certificate evidencing continuation of such coverage shall be
submitted with the final Application for Payment as required by Subparagraph 9.10.2. Information
corcerning reduction of coverage on account of revised limits or claims paid under the General
Aggregate, or both shall be furnished by the Contractor with reasonable promptness.

11.1.4.1 The Certificates of Insurance shall eléarly state the coverages, limits of liability, covered
operations, effective dates and dates of expitation of policies of Insurance. The Contractor will
promptly notify and furnish to the Owner copies of any endorsements that are subsequently issued
amending coverage ot limits. The Certificates of Insurance shall be in the appropriate ACORD form,
or similar format acceptable to the Owner and shall include the following statements:
1. "The State of New Mexico, the (the name(s) of the Owner whose namie(s) appear on the
Agreement), its agents, servants and employees are recognized as Additionally Insured.”
2. "The insurance coverage certified hercin will not be canceled or materially changed, except
after forty-five (45) days written notice has been provided to the Owner"
3. “The insured will not violate, or permit to be violated, any conditions of this policy, and will
at all times satisty the requirements of the insurance company transacting the policy.”
4, “The coverage provided by this certificate is primary.”
5, "Nothing in this certificatc of coverage will be construed to affect the State of New Mexico
or owner, agents, servants and employees defenses, itnmunities or limitations of Hability under
the New Mexico Tort Claitns Act.”

11.4.5 Minimum Required Coverages:

11.1.5.1 Worker's Compensation Insurance shall be provided as required by applicable State law for
all employees ¢ngaged at the site of the Project under this Contract, including Subcontractor
employees. In case any class of employee engaged in work on the Project under this Contract is not
protected under the Worker's Compensation Statute, the Contractor shall provide, and cause each
Subcontractor to provide Employer's Liability Insurance in an amount not less {han five hundred
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thousand ($500,000). Failure to comply with the conditions of this Subparagraph 11,1.5.1 will
subject this Contract to termiiation.

11.1.5.2 Public Liability Insurance shall not be less than the liability amounts set forth in the New
Mexico Tort Claims Act, §41-4-1 et seq. NMSA 1978, 4s it now exists or may be amended.

11.1.5.3 Comprehensive Vehicle Liability Insurance, for both owned and non-owned vehicles, shall
be one million dollars ($1,000,000) per occurrence combined single limit for both personal injury
and property damage.

11.2 OWNER'S LIABILITY INSURANCE
11.2.4 The Owner shall be responsible for purchasing and maintaining the Owner's usual liability
ingurance,

11.3 PROJECT MANAGEMENT PROTECTIVE LIABILITY INSURANCE

11.3.1 Optionally, the Owner may provide Project Management Protective Liability Insurance,
otherwise known as Project Insurance, as primary coverage for the Owner's, Contractor's and Design
Professional's vicarious liability for construction operations under the Contract. The minimum limits
of liabilify purchased with such coverage shall be equal to the limits required for Contractot's
Liability Insurance under Clauses 11.1.1.2 through 11.1,1.5.

11.3.2 To the exient damages are covered by Project Management Protective Liability insurance,
the Owner, Contractor and Design Professional waive all rights against each other for damages,
except such rights as they may have to the proceeds of such insurance. The policy shall provide for
such waivers of subrogation by endorsement or otherwise,

11.4 PROPERTY INSURANCE

11.4.1 Unless Builder's Risk coverage is furnished by the Owner as indicated in Paragraph 7.2 of
the Agreement between the Owner and the Contractor, the Contractor shall provide insurance which
will protect the interests of the Contractor and Subcontractors in the Work. Such propetty insurance
shall be maintained, unless otherwise provided in the Contract Documents or otherwise agreed in
writing by all persons and entities who are beneficiaries of such insurance, until Final Payment has
been made as provided in Paragraph 9. 11 or until no person or entity other than the Owner has an
insurable intercst in the property required by this Paragraph 11.4 to be covered, whichever is later,
This insurance shall include interests of the Owner, the Contractor, and Subcontractors in the Project.

11.4.1.2 This property insurance may not cover portions of the Work stored off the site or any
portions of the Work in transit. Insurance covering Work or materials stored off site shall be in
accordance with sub-paragraph 9.3 2.

11.4.1.3 Partial occupancy or use in accordance with Paragraph 9.9 shall not commence until the
insurance company or companics providing property insurance have consented to stch partial
occupancy ot use by endorsement of otherwise, The Owner and the Contractor shall take reasonable
steps o obtain consent of the insurance company or companies and shall, without mutual written
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consent, {ake no action with respect to partial occupancy or use that would cause cancellation, lapse
ot reduction of insurarice.

11.4.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain Equipment
Breakdown Coverage if vequircd by the Contract Docurnents or by law, which shall specificatly
cover such insured objects during installation and until final acceptance by the Owner, this insurance
shall include interests of the Owner, Contractor and Subcontractors in the Work.

11.4.3 Loss of Use Insurance. The Owner, at the Owner's option, may purchase and maintain such
insurance as will insure the Qwner against loss of use of the Owner’s property due to fire or other
hazards, however caused, The Owner waives all rights of action against the Coniractor for loss of
use of the Owner's property, including consequential losses due to fire or other hazards however
caused.

11.4.4 I the Contractor requests in writing that insurance for risks other than those described herein
or ofhier special causes of loss be included in the property insurance policy, the Owner shall, if
possible, include such insurance, and the cost thereof shall be charged to the Contractor by
appropriate Modification / Change Request Change Order.

11.4.5 If during the Project construction period the Owner insurey propertics, real or personal or
both, at or adjacent to the site, by properly insurance under policies separate from those insuting
through a policy or policics other than those insuring the Project during the construction period, the
Owner shall waive rights in accordance with the terms of Snbparagraph 11.4.7 for damages caused
by fire or other causes of loss covered by this separate property insurance. All separate policies shall
provide this waiver of subrogation by endorsement or otherwise.

11.4.6 Before an cxposure to loss may occur, the Contractor may review any Owner provided
insurance required by this Paragraph 11.4. Bach policy shall contain a provision that the policy will
not be canceled or allowed to expire, and that its limits will not be reduced, until at least thirty (30)
days prior wrilten notice has been given to the Contractor.

11.4.7 Waivers of Subrogation. The Owner and Contractor waive afl rights against each other and
any of their subcontractors, agents and employees, for damages caused by fire or other canses of loss
to the extent covered by property insurance abtained pursuant to this Paragraph 11.4 or other
property insurance applicable to the Work, except such rights as they have to proceeds of such
insurance held by the Owner. The Owner or Contractor, as appropriate, shall require of the Design
Professional, Design Professional's consultants, separate contractors described in Article 6, if any,
and the subcontractors, agents and employees of any of them, by appropriate agreemients, written
where legally requived for validity, similar waivers each in favor of other parties epumerated herein.
The policies shall provide such waivers of subrogation by endorsement or otherwise. A waiver of
subrogation shall be cffective as to a person or entity that would otherwise have a duty of
indemnification, contractual or otherwise, did not pay the insurance premium directly of indirectly,
and whether or not the person or entity had an insurable interest in the property damaged, The
provisions of this paragraph shall not include claims with respect to damages to non-work buildings
of properties '
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1.4.7.4 The provisions of Paragraph 11.4.7 shall not be effective as to a person or entity whose acts
or failures to act cause the harim and rise to a level beyond mere negligence.

11.4.8 A loss insured under Owner's property insurance shall be adjusted by the Owner and made
payable to the Owner for the insured’s, as their interests may appear, subject to requitements of any
applicable mortgagee clause and of Subparagraph 11.4.10. The Contractor shall pay Subcontractors
their just shares of insurance proceeds received by the Contractor, and by appropriate agreements,
written where legally required for validity.

11.4.9 The Owner shall distribute in accordance with such agreement as the parties in interest may
agree, or in accordance with an asbitration award in which case the procedure shall be as provided in
Paragraph 4.6. 1f after such loss, no other special agreement is made, and unless the Owner
terminates the Contract for canvenience, replacement of damaged property shall be performed by the
Contractor after notification of a Change in the Work in accordance with Article 7.

11.4.10 The Owner shall have power to adjust and settle a loss with insurers,

11.5 PERFORMANCE BOND AND PAYMENT BOND

11.5.1 1 the contract price exceeds $25,000, (he Contractor shall furnish Labor, Material and
Performance surety bonds covering faithful performance of the Contract in amounts not Tess than 100
percent of the Contract amount, exclusive of GRT, unless Owner or the Contract Documents require
a lesser percentage, for payment of obligations arising there under. These Labor, Material and
Performance bonds shall be delivered to the Qwner within seven (7) days of the Notice of Award or
evidence satisfactory to the Owner that such bonds are forthcoming, Said bonds must comply with
the requirements of §13-4-18, NMSA 1978, If the amount of the Sum of the Work is increased, the
amounts of the bonds shall be increased accordingly.

11.5.1.1 A Subcontractor shall provide a performance and payment bond on a public works building
project if the subcontractor’s contract (to the Contractor) for work to be performed on a project is
one hundred and twenty-five thousand doVars ($125,000) or more. Failure of a Subcontractor to
provide required bond shall not subjcct the Owner to any increase in cost due to any substitution of
an approved Subcontractor,

11.5.2  Upon the request of any person or entity appearing to be a potential beneficiary of bonds
covering payment of obligations arising under the Contract, the Contractor shall promptly furnish a
copy of the bonds or shall permit a copy to be made,

ARTICLE 12 UNCOVERING AND CORRECTION OF WORK

124 UNCOVERING OF WORK

121.1 If'a portion of the Wark is covered contrary to the Design Professional's or Owner's request
of to requirements specifically expressed in the Contract Documents, it must be uncovered for the
Design Professional’s and Owmer's examination and be replaced at the Contractor's expense withoui
change in the Contract Time.
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12.1.2 If a portion of the Work has been covered, which the Design Professiomal has not specifically
requested to examine prior to its being covered, the Design Professional may request to see such
Waork and it shall be uncovered by the Contractor. 1f such Work is in accordance with the Contract
Documents, costs of uncovering and replacement shall, by appropriate Modification in accordance
with Article 7, be at the Owner's expense. 1f such Work 15 not'in accordance with the Contract
Documents, correction shall be at the Contractor's expense unless the condition was caused by the
Owner or a separate contractor in which event the Owner shall be responsible for payment of such
costs,

12.2 CORRECTION OF WORK

12.2.1 BEFORE OR AFTER SUBSTANTIAL COMPLETION

12.2.1.1 The Contractor shall promptly correct Work rejected by the Owner or Design Professional
or failing to conform to the requirements of the Contract Docurnents, whether discovered before or
after Substantial Completion and whether or not fabricated, installed or completed. Costs of
correcting such defective Work, including additional testing and inspections and compensation for
the Design Professional's services and expenses made necessary thereby, shall be at the Contractor's
expense.

12.2.2 AFTER SUBSTANTIAL COMPLETION
12.2.2.1 In addition to the Contractor's obligations under Paragraph 3.5, if within one year after the
date of Substantial Completion of the Work or designated portion thereof or after the date for
commencement of warrantics established under Subparagraph 9.8.6, or by terms of an apphicable
special warranty required by the Contract Documents, any of the Work is found to be not in
accordance with the requirements of the Contract Documents, the Contractor shall correct 1t promptly
after receipt of written notice from the Owner to do so, unless the Owner has previously given the
-ontractor a written accéptance of such condition. The Owner shall give such notice promptiy after
discovery of the condition. During the one year period for correction of the Work, if the Owner fails
1o notify the Contractor and gives the Contractor an opportunity to make the correction, the Owner
waives the rights to require the correction by Contractor and to make a claim for breach of warranty.,
If the Contractor fails to correct nonconforming Work within reasonable time during that period after
receipt of notice from the Owner or Design Professional, the Owner may correct it in accordance
with Paragraph 2.4,

12.2.2.2 The one-year period for correction of Work shall be extended with respect ta portions of
Work first performed after Substantial Completion by the period of time between Substantial
Completion and the actual performance of the Work and in accordance with all other requirements of
Subparagraph 9.8.6.

12.2.2.3 The one-year period for correction of Work shall be extended by corrective Work
performed by the Contractor pursuant to this Paragraph 12.2 and Sub-paragraph 9.8.6.

12.2.3 The Contractor shall remove {rom the site portions of the Work which are not in accordance
with the requirements of the Contract Documeats and are neithet correcled by the Contractor nor
accepted by the Owner,
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12.24 The Contractor shall bear the cost of cotrecting destroyed or damaged construction, whether
completed or partially completed, of the Owner or separate contractors caused by the Contractor's
correction or removal of Work which is not in accordance with the requitements of the Contract
Documents,

12.2.5 Nothing contained in this Paragraph 12.2 shall be construed to establish a period of
limitation with respect to other obligations which the Contractor might have under the Contract
Documents or law. Establishment of the one-year period for correction of Work as described in
Subparagraph 12.2.2 relates only to the specific obligation of the Contractor to correct the Work, and
has no relationship to the time within which the obligation to comply with the Contract Documents
may be sought (o be enforced, nor to the time within which proceedings may be commenced to
establish the Contractor's liability with respect to the Contractor's obligations other than specifically
to correct the Work,

12.2,6 Eleven (11) months after Substantial Completion, the Design Professional shall coordinate,
with the Owner and the Contractor, an 11-Month Correction Period Inspection of all portions of the
Work. Any Work found defective or needing adjustiment or other correction in order to function and
operate in accordance with the indication of the Contract Documents shall be promptly completed by
the Contractor within twenty (20) days, or as otherwise agreed between the parties. The Owner may
make such corrections or adjustments in accordance with Paragraph 2.4,

12.3 ACCEPTANCE OF NONCONFORMING WORK

12.3.1  If the Owner prefers to accept Work which is not in accordance with the requirements of the
Contract Documents, the Owner may do so instead of requiting its removal and correction, in which
case the Contract Sum will be reduced as appropriate and equitable. Such adjustment shall be
effected whether or not final payment has been made.

ARTICLE 13 MISCELLANEOUS PROVISONS

131 LAW

1311 The Contract shall be governed by the laws of the State of Néw Mexico and partics agree
that the State of New Mexico Disirict Court of the County, where the Project is located, shall have
exclusive jurisdiction to reésolve all Claims, issues and disputes riot otherwise resolved in accordance
wifh the Contract Documents.

13.1.2 The Owner's total liability to Contractor or any other entity claiming by, through; or under
Contractor for any Claim, cost, loss, expense or damage caused in part by the fault of the Owner and
in part by the fault of the contractor or any other entity or individual shall not exceed the percentage
share that Owner's fault bears to the total fault of Owner, Contractor and all other entities and
individuals as determined on the basis of comparative fanlt principles.
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1313 All Work shall be completed in accordance with and shall be inspected within requirements
of the Construction Industries Licensing Act, Chapter 60, Article 13 NMSA 1978,

13.2 SUCCESSORS AND ASSIGNS

13.24 The Owner and Contractor respectively bind themselves, their pariners, successors, 4ssigns
and legal representatives to the other party hereto and to partners, successors, assigns and legal
representatives of such other party in respect {0 covenants, that party shall nevertheless remain
legally responsible for all obligations under the Contract.

13.2.2 The Owner may, without consent of the Contractor, assign the Contracl to an institutional
lender providing construction financing for the Project. In such event, the lender shall assume the
Owner's rights and obligations under the Contract Documents. The Contractor ghali execeute all
consents reasonably required to facilitate such assignment.

13.2.3 The Contractor shall not assign the Contract or proceeds hereof without written consent of
the Owner. If contractor attempts to make such an assignment without such consent, it shall be void
and confer no rights to third parties; the Contractor shall nevertheless remain legally responsible for
all obligations under the Contract. Any conscnt of the Owner to such assignment shall be written and
include "it is agreed that the funds to be paid to the assignee under this assignment are subject to
performance by the Contractor and to claims for services rendered or materials supplied for the
performance and of the Work and other obligations of the Contraet Documents in favor of any entity
rendering such services or providing such materials”,

13.3 WRITTEN NOTICE

13,31 Written notice shall be deemed to have been duly served if delivered in person to the
individual or a member of the firm or entity or to an officer of the corporation for which it was
intended, or if delivered at or sent by Registered or Certified Mail, Federal Express, or similar
service with proof of delivery (o the last business address known to the party giving notice.

13.4 RIGHTS AND REMEDIES

13.41 Duties and obligations imposed by the Contract Documents and rights and remedies
available there under, shall be in addition to and not a limitation of duties, obligations, rights and
remedies otherwise imposed or available by law.

13.4.2 No action or failure to act by the Owner, Design Professional or Contractor shall constitute a
waiver of a right or duty afforded them under the Contract, nor shall such action or failure to act
constitute approval or acquiescence in a breach there under, except as may be specifically agreed in
writing.

13.4.3 Contractor shall carry out the Work without delay in accordance with the Contract
Documents during any and all disputes or disagreements, unless otherwise agreed to by the Owner in

writing.

13.5 TEST AND INSPECTIONS
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13.5.1 Tests, inspections and approvals of portions of the Work required by the Contract
Documents or by laws, ordinances, rules, regulations or orders of public authorities having
Jurisdiction shalt be made at an appropriate time. Unless otherwise provided by Subparagraph 2.2.4
or elsewhere in the Contract Documents, the Contractor shall make arrangements for such tests,
inspections and approvals with an independent testing laboratory or entity acceptable to the Owner,
provided by the Owner, or with the appropriate public authority, and shall bear all related costs of
tests, inspections and approvals unless otherwise provided in the Contract Documents. The
Contractor shall give the Owner and Design Professional timely notice of when and where tests and
inspections and approvals are to be made so that the Design Professional may be present for such
procedures. The Owner shall bear costs of tests, inspections or approvals which do not become
requirements until after bids are received or negotiations concluded.

13.5.2 If the Design Professional, Owner or public authorities having jurisdiction determine that
portions of the Work require additional testing, inspection or approval not included under
Subparagraph 13.5.1, the Design Professional will, upon writien authorization from the Owner,
instruct the Contractor to make arrangements for such additional testing, inspection or approval by an
entity acceptable to the Owner, and the Contractor shall give timely notice to the Design Professional
of when and where tests and inspections are to be made so that the Design Professional may be
present for such procedures. Such costs, except as provided in Subparagraph 13.5.3, shall be at the
Owner's expense.

13.5.3 If such procedures for testing, inspection, or approval under Subparagraphs 13.5.1 and 13.5.2
reveal failure of the portions of the Work to comply with requirements establistied by the Contract
Documents, alf costs made necessary by such failure inctuding those of repeated procedures and
compensation for the Design Professional's services and expenses shall be at the Contractor's
expense.

13.54 Required certificates of testing, inspection or approval shall, unless otherwise required by the
Contract Documents, be seeured by the Contractor and promptly delivered to the Design Professional
and to the Owner.

13.5.5 If the Design Professional is to observe tests, inspections or approvals required by the
Contract Documents, the Design Professional will do so promptly and, where practicable, at the
normal place of testing.

13.6.6 Tests or inspections conducted pursuant to the Contract Documents shall be made promptly
to avoid unreasonable delay in the Work:

13.6 INTEREST

13,6,1 Payments due and unpaid undisputed amounts, under the Contract Documents, shall bear
interest from the date payment is due in accordance with State statute regulating prompt payment.

13.7 COMMENCEMENT OF STATUTORY LIMITATION PERIOD
13.7.1 As between the Owner and Contractor:
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1. before Substantial Completion. As to acts or failures o act occurring prior to the relevant
date of Substantial Completion, any applicable statute of limitations shall coramence o run and
any alleged cause of action shalf be deemed to have acerued in any and all events not later than
such date of Substantial Completion;

2. between Substantial Completion and Final Certificate for Payment. As to acts ot failures to
act oecurring subsequent fo the relevant date of Substantial Completion and prior to issuance of
the final Certificate for Paymeni; and

3. after Final Certificate for Payment. As to acts or failures to act occurring after the relevant
date of issuance of the final Certificate for Payment, any applicable statute of limitations shall
commence to run and any alleged cause of action shall be deemed to have accrued in any and all
events not later than the date of any act of failure to act by the Contractor pursuant to any
Warranty provided under Subparag: aph 9.8.6, Pavagraph 12.2, or the date of actual commission
of any other act or failure to perform any duty or obligation by the Contractor or Owner,
whichever occurs last,

13.8 EMPLOYMENT

13.8.1 Equal Employment Opportunity

13.8.1.1 The Contracior agrees not to discriminate against any emplayee or applicant for
employment because of race, color, religion, sex, national origin or other in accordance with U.S
Executive Order 11246, as amended, and NM Executive Order 85-15. The Contractor and
Subcontractors agree to post in conspicuous places, available to employees and applicants for
cmployment, nofices setting forth the policies of nondiscrimination. and shall in all solicitation or
advertisement for employees placed by them or on their behalf, state that all qualified applicants will
receive consideration for employment without regard to race, religion, color, sex or national origin.

13.8.1.2 If the Contract constitutes a federally assisted construction contrace within the meaning of
41 CER 60-1.3 (1987), then the equal opportunity clause of 41 CFR 60-1.4(b) is incorporated herein
by reference.

13.8.2 Wage Rates

13.8.2.1 For Contracts in excess of $60,000, minimum wages will be paid as determined by the
Department of Workforce Sotutions in accordance with §50-4-20 {o 50-4-30 NMSA 1978, entitled
"Minimum Wage Act" The Contractor and Subcontractors shall deliver or mail copies of the
certified weekly payralls, prepared in accordance with regulations, to the Labor Commission and to
the Design Professional.

13.8.2:2 The scale of wages to be paid will be posted by the Contracior in a prominent and easily
accessible place on the job site.

13.8.3 Apprentices

13.8.3.1 Except as otherwise required by law, the number of apprentices in each trade or occupation
employed by the Contractor and Subcontractors, material supplicrs and equipment suppliers shall not
exceed the number permitted by the applicable standards of the United States Department of Labor,
or, New Mexico Construction Industries Division,
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13.84 On-the-Job Relations with Contractor

13.8.4.1 The Contractor shall at all times have competent superintendent(s) or foremen on the job in
immediate charge of the Work who shall receive comununications from Design Professional or
Owner in the prosecution of the Work, in accordance with the Contract Documents. Any person
executing the Work, who in the opinion of the Design Professional or the Owner, appears to be
incompetent or act in a disorderly or intemperate manner or violating provisions of the Contract
Documents, shall upon written request, be immediately removed from the Project and not again be
employed on any part of the Work. Failure to comply with this Subparagraph 13.8.4.1, shall upon
the Owner’s decision, be cause to immediately stop the Work in accordance with Paragraph 14.2,

13.8.5 Employee Background Checks

13.8.5.1 The Coniractor shall be responsible for complying with the provisions of §22-10.3.3.B
NMSA 1978, regarding employees' having unsupervised access to students. In the event that §22-
10.3.3.B NMSA 1978 applies, and upon prior approval by the Owner, reasonable costs for
background checks shall be reimbursed without mark-up or fee.

13.9 Records

13.9.1 In the even of a dispute between Owner and Contractor, the Owner shall have right to
discovery and access to and the right to examine any accounting or other records of the Contractor
involving transactions and Work related 1o this Contract for three (3) years after Final Payment or
after final resolution of any dispules, whichever is later. The conditions of this paragraph apply
equally to Subcontractors and suppliers.

Article 14 TERMINATION OR SUSPENSION OF THE CONTRACT
141 Termination by the Cantractor
1411 The Contractor may terminate the Contract if the Work is stopped for a period of thirty (30}
consecutive days through no act or fault of the Confractor or a Subcontractor or their agents or any
other persons or entitics performing pottions of the Work under the contract with the Contractor, for
any of the following reasons:
1. issuance of an order of a court or other public authority having jurisdiction which requires all
Work to be stopped;
2. an act of government, such as a declaration or national emergency which requires all Work to
be stopped;
3. because the Design Professional has not issued a Certificate for Payment and has not notified
the Contractor of the reason for withholding cortification as provided in Subparagraph 9.4.1,
or becanse the Owner has not made payment on a Certificate for Payment within the time
stated in the Contract Documents; or
4. the owner has failed to finish to the Contractor promptly, upon the Contractor's written
request, reasonable evidence as required by Subparagraph 2.2.1,

14.1.2 The Contractor may ferminate the Contract if, through no act or no fault of the Contractor or
a Subcontractor or their agents or employees or any other persons o1 entities performing portions of

GENERAL CONDITIONS 00 7200 - 72

DBB_v.3.1_04.02.13



the Work under contract with the Contractor, repeated suspensions, delays or interruptions of the
entire Work by the Owner as described in Paragraph 14.3 constitute in the aggregate more than one
hundred percent (100%) of the tota) number of days scheduled for completion, or one hundred
twenty (120) days in any 365-day period, whichever is less.

14.1.3 If one of the reasons described it Subparagraph 14.1.1 or 14.1.2 exists, the Contractor may,
upon seven (7) days written notice to the Owner and Design Professional, terminate the Coniract and
recover from the Owner payment for Work executed, including overhead and profit in accordance
with Article 7 for Work performed, and for proven loss with respect to materials, equipment, tools,
and construction equipment and machinery excluding, overhead and profit.

14.4.4 1f the Work is stopped for a period of sixty (60) consecutive days through no act or fault of
ihe Contractor or a Subcontractor or their agents or employees or any other persons performing
portion of the Work under contract with the Contractor because the Owner has petsistently failed to
fulfifl the Owner's obligations under the Contract Documents with respect to matters important to
the progress of the Work, the Contractor may, upon seven (7) additional days written notice to the
Owner and the Design Professional, terminate the Contract and recover from the Owner as provided
in Subparagraph 14.1.3,

14.2 TERMINATION BY THE OWNER FOR CAUSE
14,21 The Owner may terminate the Contract if the Contractor:

1, refuses or fails (o supply enough properly skilled workers or proper materials;

2. fails to make payment to Subcontractors for material or labor in accordance with the
respective agreements between the Contractor and the Subcontractors;

3. disregards laws, ordinances, or rules, regulations or orders of a public authority having
jurisdiction;

4. disregards the authority of the Owner or Design Professional;

5. fails after commencement of the Work 1o proceed day-to-day continnously with the
constriction and cormpletion of the Work for more than ten (10) days, except as permitted
under the Contract Documents;

6. fails to maintain owner approved schedule or owner approved recovery schedule; and,

7. otherwise is guilty of substantial breach of a provision of the Contract Documents.

14,22 When any of the above reasons exist, the Owner may without prejudice to any other rights or
remedies of the Owner and after giving the Contracfor and the Contractor’s surety notice, as required
by the surety bonds, if any, seven (7) days written notice, terminate employment of the Contractor
and may, subject to any prior rights of the surety:
1. take possession of the site and of all materials, equipment, tools, and construction equipment
and machinery thereon owned by the Contractor;
2. accept assignment of subcontracts pursuant to Paragraph 5.4; and
3. finish the Work by whatever reasonable method the Owner may deera expedient. Upon
request of the Contractor, the Owner shatl furnish to the Contractor a detatled accounting of
the costs incurred by the Owner in finishing the Work.
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14.2.3 When the Owner terminates the Contract for one of the reasons stated in Subparagraph
14.2.1, the Coniractor shall not be entitled to receive further payment until the Work is finished,

14.2,4 1f the unpaid balance of the Contract Sum exceeds costs of finishing the Work, including
compensation for the Design Prafessional's services and expenses made necessary thereby, and other
damages incurred by the Owner and not expressiy waived. If such costs and damages excecd the
unpaid balance, the Contractor shall pay the difference to the Owner. The amount to be paid to the
Contractor or Owners as the case may be, shall be certified by the Design Professional, upon
application, and this obligation for payment shall survive termination of the Contract.

14.2.5 In carrying out the Owner's right to complete the Work in accordance with Paragraph 14.2,
the Owner shali have the right to exetcise the Owner's sole discretion as fo the manner, methods and
rcasonableness of costs of completing the Work.

14.3 SUSPENSION BY THE OWNER BY CONVENIENCE
14.3.1 The Owner may, without cause, order the Contractor in writing to suspend, delay or interrupt
the Work in whole or in part for such period of time as the Owner may determine.

14.3.2 The Contract Sum and Contract Time shall be adjusted for increascs in the cost and time
caused by suspension, delay or interruption as described in Subparagraph 14.3.1. Adjustment of the
Contract Sum shall include profit. No adjustment shall be made to the extent:
1. that performance i3, was ar would have been so suspended, delayed or interrupted by another
cause for which the Contractor is responsible; or
2. that an cquitable adjustment is made or denied under another provigion of the Contract.

144 TERMINATION BY THE OWNER FOR CONVENIENCE

1441 The Owner may, at any time, terminate the Contract for the Owner's convenience and
without cause.

14.4.2 Upon receipt of written notice from the Owner of such termination for the Owner's
convenience, the Contractor shall;
1. ceasc operation as directed by the Owner in the notice;
2. take action necessary, or that the Owner may direct, for the protection and the preservation of
the Work; and
3. except for Work directed to be performed prior to the cffective date of termination staied in
the notice, terminate all existing Subcontracts and Purchase Orders,

14.4.3 In case of such terminatian for the Owner's convenience, the Contractor shall be entitled to
receive payment for Work executed, and costs incuried by reason of such termination, along
with reasonable overhead and profit on the Work completed.
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SUPPLEMENTARY CONDITIONS

1.0 This contract provides for payment to be made longer than 21 days.

MODIFICATION TO GENERAL CONDITIONS

1.0 United States Environmental Protection Agency-REGION 6 NMED Construction Programs Bureau
Supplemental Conditions for Federally Assisted Storm Water Infrastructure under the clean Water
State Revolving Loan Fund

-

a)
b)
c)

d)
e)

.0.1 ADDITIONAL CONTRACT CLAUSES
1 REQUIRED FEDERAL FORMS

XP-211 BIDDERS CERTIFICATION

XP-215 MBE/ WBE/ SBRA UTILIZATION INFORMATION SHEET

5700-49 CERTIFICATION REGARDING DEBARMENT, SUSPENSION & OTHER RESPONSIBILITY
MATTERS

NMED- FORM DBE-3

NMED-FORM DBE-4

SPECIAL CONDITIONS

1.0 Progress Pay Estimate form is attached herein for use on this Project
20 Final Application for Payment: The following closeout documents are required submittals in order
to receive final payment:

a)
b)
c)
d)

Certificate of Substantial Completion

Certicate of Project Acceptance and Performance
Labor Standards Certification

Record Drawings

Consent of Surity Company to Final Payment
Affidavit of Payment and Release of Liens

Letter from Owner Accepting Record Drawings

Final Pay Request and Final Adjusting Change Order

3.0 Mileage will be reimbursed at the current federally approved IRS rate for Contractors, Sub-
Contractors, and others where mileage is claimed.

SUPPLEMENTARY CONDITIONS 007300-1
DBB_v.3.1_10.6.10



INSTRUCTIONS:
The State Minimum Wage Rate Determination and related documents issued for this specific project shall
be inserted on this page.

NOTE: Not required if project is less than $60,000 (effective June 17, 2005)

Insert Wage Rate Determination here

SUPPLEMENTARY CONDI{TIONS 007300 - 2
DBB_v.3.1_106.10




CITY: . COUNTY:

CONSULTING ENGINEERS PROIJECT:
205 E. SECOND STREET
CLOVIS, NEW MEXICO HIGHWAY NO. _ STRUCTURENO.
MONTHLY ESTIMATE
ESTIMATE NO.
TYPE OF WORK
CONTRACT $
LIMITS — FROM:
TO:
ESTIMATE PERIOD FROM : TO

FOR:

NAME AND ADDRESS OF CONTRACTOR

PROJECT TOTAL WORK
UNIT OF AGREEMENT DONE ON CONTRACT
ITEM MEASURE EST. QTY CONTRACT PRICE AMOUNT
TOTAL AMOUNT OF WORK $
CALENDAR OR WORKING DAYS

LESS 10% RETAINAGE $
DATE OF COMPLETION

DIFFERENCE b
PERCENT OF TIME USED

LESS PREVIOUS PAYMENTS h)
PERCENT PROJECT COMPLETE

AMOUNT DUE THIS ESTIMATE $
PERCENT ACTUAL WORK COMPLETE

AMOUNT OF FORCE AMOUNT b

TOTAL AMOUNT DUE THIS PERIOD $

LYDICK ENGINEERS & SURVEYORS, INC,

CERTIFIED CORRECT BY: DATE:




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 6

NEW MEXICO ENVIRONMENT DEPARTMENT
CONSTRUCTION PROGRAMS BUREAU

Supplemental conditions
for
Federally Assisted Storm Water and/or Wastewater
Infrastructure under the
Clean Water State Revolving Loan Fund

Revised February 2021

REPRODUCTION OF THIS GUIDANCE
SHOULD BE ON COLORED PAPER,
PREFERABLY PINK



REQUIRED FEDERAL FORMS

Forms that must be submitted within bidder’s proposal:

l.

g &2

o N oW

XP-211 Certifications Regarding Contract under Equal Opportunity Clause &
Non-Segregated Facilities

XP-215 MBW/WBE/SBRA Utilization Form along with proof of solicitation (i.e.
newspaper advertisement, letters of solicitation)

XP-315 Davis Bacon Certification (does not apply to non-point source projects)
5700-49 Certification Regarding Debarment, Suspension & Other Responsibility
Matters

NMED FORM DBE-3

NMED FORM DBE-4

SRF Telecom Prohibition Certification

. AIS CWSRF 314 (does not apply to non-point source projects)

Form to be provided with every construction pay application:

9. XP-214 Labor Standards Certification (does not apply to non-point
source projects)
10. AIS Pay Application Certification (does not apply to non-point

source projects)



¢ Copeland Anti-Kickback, 29 CFR Part 3

httpst/ fwww.ecfr.gov/cgi-bin/text-idx? rgn=divS&node=29:1.1.1.1.4

e Suspension and Debarment, Subpart C of 2 CFR 180 and 1532
littps:/ /www.ecfr.pov/cgi-bin/text-idx?ipl=/ecirbrowse/ Title02/2cfr180 main 02.tpl
https://edr.iof Title-02/pt2.1.1532

¢ Disadvantaged Business Enterprise, 40 CFR Part 33
https:/fwww.ecir.gov/egi-bin/text-idx?tpl=/ecirbrowse/Titlea0/40cfr33 main_02.tpl

¢ Equal Employment Opportunity, 41 CFR Part 60
https://www.edfr.gov/cgi-bin/text-
idx?5iD~ec3611532eacdSadesel7dibi322a31f&me=true&node=pt41.1.60 618&rgn=divs

e Labor Standards, 29 CRFPart4 & 6
https://ecfr.io//Title-29/pt29.1.4
https://ecir.io/ Title-29/pt29.1.6

¢ Nondiscrimination, 40 CFR Part 7
https://ecir.iof Title-40/ ptd40.1.7

e Uniform Administrative Requirements, Cost Principles and Audit Requirements, 2 CFR
Parts 200 and 1500

https:/ fwww.ecfr.gov/cgi-
bin/retrieveECFR?gp=&SID=Bleca?bB8c00bl167d252c25habeablecb&me=true&n=pt2.1.2008r=PART&tv=HTML

https:/ /www.ecfr.gov/cgi-bin/text-idx?SID=9d ad7 271830d7c452669df30fcA06feenode=pi2.1.1500&rgn=div5

e NPDES General Permits for Storm Water Discharge from Construction Sites in Region 6

https:/ /wiww.epa.gov/npdes/epas-2017-construction-general-permit-cgp-and-related-documents

Model Contract Clause — Attached
NPDES Bypass Policy — Attached

Federal Cross Cutters — hitps://ecir.io/Title-40/s¢40.1.35 13575 see attached information
also

Detailed Guidance on the American Iron and Steel Requirements can be found at:

https:/ /[www.epa.gov/cwsrf/state-revolving-fu nd-american-iron-and-steel-ais-requirement

Enhancing Public Awareness of SRF Assistance Agreements — memo dated 6/3/18 - Attached



XP-211
BIDDER'S CERTIFICATION*
In Compliance with Equal Employment Opportunity and Nonsegregated Facilities

Project Name Project Number
Contract For

The following certifications must be completed by the bidder for each contract.
A. EQUAL EMPLOYMENT OPPORTUNITY:

( ) Ihave developed and have on file at my each establishment affirmative action programs
pursuant to 41 CFR Part 60-2.

{ ) Ihave participated in previous contract(s) or subcontract(s) subject to the equal opportunity
clause under Executive Orders 11246 and 11375. 1 have filed all reports due under the
requirements contained in 41 CFR 60-1.7.

( ) Ihave not participated in previous contract(s) subject to the equal opportunity clause under
Executive Orders 11246 and 11375,

() Iwill obtain a similar certification from any proposed subcontractor(s), when appropriate.
B. NONSEGREGATED FACILITIES

( ) Icertifythat I do not and will not maintain any facilities provided for my employees in a
segregated manner, or permit my employees to perform their services at any location under
my control where segregated facilities are maintained; and that I will obtain a similar
certification prior to the award of any federally assisted subcontract exceeding $10,000
which is not exempt from the equal opportunity clause as required by 41 CFR 60-1.8.

I understand that a false statement on this certification may be grounds for rejection of this
bid proposal or termination of the contract award.

Tvped Name & Title of Bidder's Authorized Representative

Signature of Bidder's Authorized Representative Date

Name & Address of Bidder



XP-214
CERTIFICATION BY CONTRACTOR

STATEMENT OF COMPLIANCE
WITH LABOR STANDARDS

In accordance with Title 29, Subtitle A, Part 5, Section 5.6(a)(1), each ¢ionthly pay
application must be accompanied by the following certification executed by€ach prime
contractor employing mechanics and laborers at the site on work in whichthe New Mexico
Environment Department Clean Water State Revolving Loan makes furds available to participate:

Pay Application No. for period
Name of Project L.ocatio
Contract No. Dédte Contract Awarded
Project No.

I hereby certify that all of the coptract requirements as specified under the applicable
labor standards as set forth in the Dayis-Bacon Act, the Copeland “Anti-Kickback™ Act and the
Contract Work Hours and Safety Standards Act, have been complied with by
as principal conjfactor and by each

(Name of Contractor)

subcontractor employing mgchanics or laborers at the site of the work, or there is a substantial
dispute with the respect t¢ the required provisions. I also certify that I have submitted all weekly
payroll to (Name of grantee).

Typed Name & Title of Contractor's Authorized Kepresentative

Signature of Contractor's Authorized Representative Date

Owner/Grantee Certification

[ hereby certify that the above is true to the best of my knowledge and that I have reviewed
all certified payroll supplied by the prime contractor and certify that it meets all labor standards
as set forth in the Davis Bacon Act.

Signature of Grantee Authorized Representative Date

I understand that the falsification of any of the above certifications may subject the
contractor or subcontractor to civil or criminal prosecution under section 1001 of title 18
and section 231 of title 31 of the United States Code.



XP-215 MBE/WBE/SBRA UTILIZATION INFORMATION SHEET

NOTE: The bidder shall complete the following Minority/Women’s/Small Business in
Rural Area (MBE/WBE/SBRA) utilization information whenever they solicit
sub contract construction work and/or services and purchase of equipment and
supplies for the project.

1. Do you maintain and update qualified MBE, WBE, and SBRA on your solicitation
lists for supplies, equipment, construction and/or service? Yes  No

If yes, when did you update your MBE/WBE/SBRA solicitation lists?

2. Do you maintain a list of minority, women and rural small business-focused
publications that may be utilized to solicit MBEs or WBEs or SBRAs?
Yes No_

If yes, name the publications:

3. Do you use the services of outreach programs sponsored by the Minority Business
Development Agency and/or the Small Business Administration to recruit bona fide
MBE/WBE/SBRA firms for placement on your solicitation lists? Yes  No

4. Do you seek out Minority Business Development Centers to assist you in identifying
MBEs/WBEs/SBRAs for potential work opportunities on your proposed bid for this
project? Yes  No

5. Do you analyze the bid package or contract documents to identify portions of work
that can be divided and performed by qualified MBEs, WBEs, and SBRAs including
the bonding range? Yes  No

If yes, please attach a brief description of portions of work you have identified for
subcontracting.

6. Do you develop realistic delivery schedules which may provide for greater
MBE/WBE/SBRA participation? Yes  No

7. Do you send a letter of solicitation to MBE/WBE/SBRA for this project?
Yes No

If yes, please attach a sample copy of each different solicitation letter and the name
and address of each MBE/WBE/SBRA.

8. Do you advertise in general circulation, trade journals, State agency publications of
identified MBEs/WBEs/SBRAs, minority or women or rural small business focused
media, etc., concerning the subcontracting opportunities on your proposed bid for this
project? Yes  No



If yes, please list the name of publication and dates of advertisement and attach a
copy of each advertisement from each publication.

Do you conduct pre-bid, pre-solicitation, and post award conferences, meetings and

follow-ups with interested MBE, WBE, and SBRA? Yes_ No_

If yes, please list person who attended conference as representative of

MBE/WBE/SBRA

Name & Title of Person:

Name of MBE/WBE/SBRA:

Address:

Phone:

Date and Place of Conference:

Name & Title of Person:

Name of MBE/WBE/SBRA:

Address:

Phone:

Date and Place of Conference:

10.

11.

Name & Title of Person;

Name of MBE/WBE/SBRA:

Address:

Phone:

Date and Place of Conference:

Total dollar amount of the contract:

$

Total dollar amount and percentage of MBE/WBE/SBRA participation:

MBE: Construction %, Equipment %, Supplies
$) $)

WBE: Construction %, Equipment %, Supplies
&) $)

SBRA: Construction %, Equipment %, Supplies
&) $)

%, Services %
$)

%, Services %
$)

%, Services %

$)



MBE Subcontractor:

Address:

Phone:
Contact Person:

Type of Work:

_Amount: $

MBE Subcontractor:

Address:

Phone:
Contact Person:

Type of Work:

Amount:$

MBE Subcontractor:

Address:

Phone:
Contact Person:

Type of Work:

Amount:$

MBE Subcontractor:

Address:

Phone:

Contact Person:

WBE Subcontractor:

Address:

Phone:
Contact Person:

Type of Work:

WBE Subcontractor:

Address:

Phone:

Contact Person:

12. Name, address, phone number, contact person, type of construction subcontract, and
dollar amount of subcontract.

SBRA Subcontractor:

Address:

Phone:
Contact Person:

Type of Work:

Amount: $

SBRA Subcontractor:

Address:

Phone:

Contact Person:

Type of Work: Type of Work:
Amount: § Amount: $

WBE Subcontractor: SBRA Subcontractor:
Address: Address:

Phone: Phone:

Contact Person:

Type of Work:

WBE Subcontractor:

Address:

Phone:

Contact Person:

Contact Person:

Type of Work:

Amount: §

SBRA Subcontractor:

Address:

Phone:

Contact Person:



Type of Work: Type of Work: Type of Work:

Amount:$  Amount:$  Amount:$
MBE Subcontractor: WBE Subcontractor: SBRA Subcontractor:
Address: Address: Address:

Phone: Phone: Phone:

Contact Person: Contact Person: Contact Person:
Type of Work: Type of Work: Type of Work:
Amount: $ Amount: $ Amount: $

I understand that a false statement on the above information may be grounds for
rejection of this bid proposal or termination of the contract award.

Typed Name & Title of Authorized Representative

Signature of Bidder's Authorized Representative Date



XP-315

Davis-Bacon Act Certification

The Contractor acknowledges to and for the benefit of the Owner ‘Purchaser")

and the State of New Mexico (the "State") that it understands the goods and service Ainder this

Agreement are being funded with monies made available by the New Mexico £nvironment

Department Clean Water State Revolving Loan Fund and such law contains jrovisions commonly known
as the Davis-Bacon Act that requires all contractors and subcontractors performing work on federal
construction contracts or federally assisted contracts in excess of $2,00040 pay their laborers and
mechanics not less than the federal prevailing wage rates and fringe behefits for corresponding

classes of laborers and mechanics employed on similar projects in thé area as determined by the
Secretary of Labor.

The Contractor hereby represents and warrants to and for the bénefit of the Purchaser and the State
that (a) the Contractor has reviewed and understands the Davis-Bacon Act, (b) as such has
compensated all contractors and sub-contractors performing work on this project not less than the
prevailing wage rate and fringe benefits for corresponding classes as determined by the Secretary of
Labor, and (c) the Contractor will provide any further verifiled information, certification or assurance of
compliance with this paragraph, as may be requestéd by the Purchaser or the State. Notwithstanding
any other provision of this Agreement, any failure fo comply with this paragraph by the Contractor
shall permit the Purchaser or State to recover 3¢ damages against the Contractor any loss, expense or
cost (including without limitation attorney's feeg) incurred by the Purchaser or State resulting from any
such failure (including without limitation any/impairment or loss of funding, whether in whole or in part,
from the State or any damages owed to thé State by the Purchaser). While the Contractor has no direct
contractual privity with the State, as a Jender to the Purchaser for the funding of its project, the
Purchaser and the Contractor agree that the State is a third-party beneficiary and neither this
paragraph (nor any other provision of this Agreement necessary to give this paragraph force or effect)
shall be amended or waived withdut the prior written consent of the State.

(Contractor Signdture & Date) (Owner Signhature & Date)



-2 EPA United States
- Environmental Preotaction Agency

EPA Project Control Number

United States Environmental Protection Agency
Washington, DC 20460

Certification Regarding
Debarment, Suspension, and Other Responsibility Matters

The prospective participant certifies to the best of its knowledge and belief that it and the
principals:

(@)

(d)

Are not presently debarred, suspended, proposed for debarment, declared ineligible,
or voluntarily excluded fro m covered transactions b y any Federal department or
agency;

Have not within a three year period preceding this proposal been convicted of or had
a civil judgment t rendered against them for com mission o f fraud or a criminal offense
in connection with obtaining, attempting to obtain, or performing a public (Federal, State,
or local) transaction or contract under a public transaction: viclation of Federal or State
antitrust statutes or commission of embezzlement, theft, forgery, bribery, falsification or
destruction of record s, making false statements, or receiving stolen property;

Are not presently indicted for otherwise criminally or civilly charged by a government
entity (Federal, State, or local) with commission of any o f the offenses enumerated in
paragraph (1) (b) o f this certification; and

Have not within a three-year period preceding this application/proposal had one or
more public transaction s (Federal, State, or local) terminated or cause o r default.

I understand that a false statement on this certification may be ground for rejection of this
proposal or termination of the award. In addition, under 18 U SC Sec. 10 01, a false statement
ma y result in a fine of up to $10,000 or imprisonment for up to 5 years, or both.

Typed Name & Title of Authorized Representative

Signature of Bidder's Authorized Representative Date

O

I am unable to certify to the above statements. My explanation is attached.

EPA Form 5700-49



Disadvantaged Business Enterprise (DBE) Program

DBE Subcontractor Participation Form

An EPA Financial Assistance Agreement Recipient must require its prime contractors to provide this form to its
DBE subcontractors. This form gives a DBE? subcontractor? the opportunity to describe work received and/or
report any concerns regarding the EPA-funded project (e.g., in areas such as termination by prime contractor, late
payments, etc.). The DBE subcontractor can, as an option, complete and submit this form to the EPA DBE
Coordinator at any time during the project period of performance.

Subcontractor Name

Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact
Address
Telephone No. Email Address
Prime Contractor Name Issuing/Funding Entity:
Contract Description of Work Received from the Prime Contractor Involving Amount Received
Item Construction, Services, Equipment or Supplies by Prime
Number Contractor

'ADBEisa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as

described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide
services pursuant to an EPA award of financial assistance.

NMED FORM DBE-2 (DBE Subcontractor Participation Form)

Page 1 of 2




Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Participation Form

Please use the space below to report any concerns regarding the above EPA-funded project:

Subcontractor Signature Print Name

Title Date

NMED FORM DBE-2 (DBE Subcontractor Participation Form) Page 2 of 2




Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Performance Form

This form is intended to capture the DBE! subcontractor’s? description of work to be performed and the price of
the work submitted to the prime contractor. An EPA Financial Assistance Agreement Recipient must require its
prime contractor to have its DBE subcontractors complete this form and include all completed forms in the prime
contractors bid or proposal package.

Subcontractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact

Address

Telephone No. Email Address

Prime Contractor Name Issuing/Funding Entity:

Contract Item Number Description of Work Submitted to the Prime Contractor Price of Work
Involving Construction, Services, Equipment or Supplies Submitted to the

Prime Contractor
DBE Certified By: ‘O DOT O SBA Meets/ exceeds EPA certification standards?
QO Other: O YES_O NO_O Unknown

' ADBEisa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

2 subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide services
pursuant to an EPA award of financial assistance.

NMED FORM DBE-3 (DBE Subcontractor Performance Form) Page 1 of 2




Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Performance Form

I certify under penalty of perjury that the forgoing statements are true and correct. Signing this form does not
signify a commitment to utilize the subcontractors above. I am aware of that in the event of a replacement of a
subcontractor, I will adhere to the replacement requirements set forth in 40 CFR Part 33 Section 33.302 (c).

Prime Contractor Signature Print Name
Title Date

Subcontractor Signature Print Name
Title Date

NMED FORM DBE-3 (DBE Subcontractor Performance Form)

Page 2 of 2




Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Utilization Form

This form is intended to capture the prime contractor’s actual and/or anticipated use of identified certified DBE?
subcontractors? and the estimated dollar amount of each subcontract. An EPA Financial Assistance Agreement
Recipient must require its prime contractors to complete this form and include it in the bid or proposal package.
Prime contractors should also maintain a copy of this form on file.

Prime Contractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact
Address

Telephone No. Email Address

Issuing/Funding Entity:

[ have identified potential DBE
certified subcontractors —YES ‘ —NO
If yes, please complete the table below. If no, please explain:
Subcontractor Name/ Company Address/ Phone/ Email Est. Dollar Currently
Company Name Amt DBE
Certified?

' ADBEisa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

2 Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide services
pursuant to an EPA award of financial assistance.

NMED FORM DBE-4 (DBE Subcontractor Utilization Form) Page 1 of 2




Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Utilization Form

[ certify under penalty of perjury that the forgoing statements are true and correct. Signing this form does not
signify a commitment to utilize the subcontractors above. I am aware of that in the event of a replacement of a
subcontractor, I will adhere to the replacement requirements set forth in 40 CFR Part 33 Section 33.302 (c).

Prime Contractor Signature Print Name

Title Date

NMED FORM DBE-4 (DBE Subcontractor Utilization Form) Page 2 of 2






